INDEX. 


ACTIONS. See Landlord and Tenant, 2. 


ADMINISTRATORS AND EXECUTORS. 

1. Ordinary requested, in writing, by majority of distributees, to 
appoint certain person administrator, there being no other appli- 
cant, one of the distributees cannot defeat such appointment on 
ground that person so applying was neither next of kin, nor in- 
terested, nor a creditor. Holliday vs. Du Bose, 268. 

. Creditors who have judgments against executor, have no right to 
enjoin other alleged creditors from obtaining judgment. Turk 
et al. vs, Ross, ex’r, et al., 378. 

. Relative dignity of debts is not changed by judgment against 
executor, Ibid. 

Sale to pay debts under order of ordinary, divests lien of mortgage 
and transfers to fund. Newsom, adm’r, vs. Carlton, adm’r, 516. 

. Creditor failing to notify executor until estate is settled up, can 
only recover from legatee pro rata share, though the other lega- 
tees are without the state. Wynn vs. Bryce, guardian, 529. 

. Plene administravit pleaded and judgment rendered quando accider- 
int ; execution has no lien on land which went into possession 
of administrator at death of intestate, even though he always 
claimed it as individual property under prior gift from intestate. 
Sinith vs. Smith et al., 550. 

. Action against administrator in individual and representative 
capacity ; judgment rendered in August, 1867, against him indi- 
vidually. Execution issued against him in both capacities upen 
which various entries were made In July, 1873, the fi. fa. was 
transferred, and again in January, 1875. In February, 1877, 
second transferree moved to amend judgment to make it conform 
pleadings. He was not barred Irby etal. vs. Brown, 596. 

. Judgment against administrator individually should only be en- 
tered in cases enumerated in $3573 of Code. Jbid. 

. Account before ordinary and appeal ; superior court can render 
final judgment and enforce collection by execution ; case need 
not be remanded to ordinary for judgment and execution. Brown 
vs. Wilson et al., 604. 

. Equity, to entitle creditor to assistance of, he should procure judg- 
ment at law with return of nulla bona. Lemon vs. Thazton, 
executor, 706. 
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11. Fi. fa. vs. executor which directs the seizure of his property, and 
not that of testator, cannot be levied upon effects of estate. 
Tbid. 

12. Distribution of estate of deceased attorney, claim for money col- 
lected by him, is not entitled to rank as debt due by him “as 
trustee having had actual possession, control and management of 
the trust property.” Southern 8S. C. L. R. Co. vs. Cleghorn, 
administrator, 782. 

3, Assent to legacy not unnecessary where testator, after making will 
containing specific devise, placed legatee in possession. This 
did not prevent the property from being assets. Bothwell vs, 
Dobbs, 787. 


. Judgment against executor on debt of testator, though not ex- 
pressed to be de bonis testatoris, is amendable ; and even without 
amendment it may be basis of bill by creditor to reach assets in 
hands of devisees, distributed to them before its rendition. Redd, 
trustee, et al., vs. Davis, 822. 

. Specific devises are liable to creditors if they cannot otherwise ob- 
tain satisfaction. did. 


. Where executor, as devisee, has interest, if he has committed 
waste, his share should first be applied, but co-devisees may be 
brought before court, so that contribution may be had if justice 


so requires. J did. 


ADVANCEMENTS. 

1. Section 2579 of Code in reference thereto, does not mean that an 
advancement must necessarily have been accepted by the child 
assuch. Holliday vs. Wingfield, adm’r, 206. 

2. Gift to son after marriage, when living to himself, is prima facie 
anadvancement. Ibid. 

8. Whether fund furnished widow and children of deceased son, 
was advancement or not, depends upon intention of grand- 
father. Jdid. 


AMENDMENT. 


1. Judgment amended, can it be by justice after appeal? Cannon, 
adm’r, vs.. Sheffield, 103. 

2. Bill of exceptions filed by one not a party to suit, real party can- 
not be substituted by amendment, Cent. R. R. & Bk'g Co. va. 
Craig, 185. 

3. Complaint on note not amendable by adding count setting up 
that plaintiff held title to certain property as security for pay- 
ment of debt sued on, praying that such property might be sold, 
note sued on paid out of proceeds, and surplus turned over to 
defendants. Long et ux., vs. Bullard, 355. 
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4. Action by nominal plaintiff for use of person who should have 
been sole plaintiff, declaration is amendable. McLewis vs. Fur- 
gerson, 644. 


5. Judgment against executor on debt of testator, though not ex- 
pressed to be de bonis testatoris, is amendable. Redd, trustee, et 
al., vs. Davis, 822. 


6. Declaration and judgment amendable so as to describe parties in 
capacity in which they were in fact sued. Ware, e2’r, vs. City 
Bank of Macon, 840. 


APPEALS. 


1. That papers were not filed in clerk’s office by justice until seven 
days before next term, no ground to dismiss. Cannon, adm’r, 
vs. Sheffield, 103; Robinson vs, Medlock, 598. 


2. Judgment de bonis testatoris entered by justice, and appeal without 
security ; subsequent amendment so as to charge de bonis propriis, 
no ground to dismiss appeal because entered without security. 
Ibid. 


3. Circuit court, pending appeal from to supreme court of U. 8., for- 
mer may pass orders to preserve property in litigation. May et 
al., vs. Printup, receiver, 128. 

4, Trustee having right to appeal without paying costs and giving 
bond, error to dismiss because entered on defective pauper affi- 
davit. Sawyer, trustee, vs. Cheney, 369. 


5. Account before ordinary and appeal; superior court can render 
final judgment and enforce collection by execution; case need 
not be remanded to ordinary. Brown, vs. Wilson et al., 604. 


6. Security on appeal will not be restrained from collecting condem- 
nation money out of principal because attorneys for latter neg- 
lected their duty, though latter was sick at the time. Odell vs. 
Mundy et al., 641. 


7. Action ex contractu, on appeal from justice court, defense on oath 
not required. Howell vs. Glover, 774. 


ARBITRAMENT AND AWARD. 
1. Objections to award should be on oath. Merritt vs. Gill, 459. 


2. Objections not under oath and evidence introduced not before 
court, demurrer properly sustained. Ibid. 


ATTACHMENT FOR CONTEMPT. 


1. Attachment issued on rule absolute, after return of prior execution 
levied on land, fi. fa. and levy are both functus officio. Not indis- 
pensable that officer should have made entry disposing of levy. 
Smith vs. McLendon, sheriff, 523. 


2. Rule nisi against attorney required cause to be shown both against 
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making rule absolute and against being attached; attachment 
ordered when rule absolute is granted. did, 

8. Voluntary bankruptcy of attorney after rule absolute not prevent 
attachment. did. 

4. Nor will he be discharged on habeas corpus because he testifies he 
is utterly unable to pay amount of rule. did. 

5. Imprisonment of attorney for contempt in failing to respond for 
money collected, not within constitutional inhibition against 
imprisonment for debt. did. 

6. Rule absolute granted and attachment ordered, clerk should issue 
latter without further order. J did, 

7. On habeas corpus at chambers, not competent to inquire into truth 
of facts adjudged by rule absolute. did. 


& Though sheriff acted erroneously, yet if in good faith and under 
the advice of competent counsel, he wasnot in contempt. Har- 
rell vs. Feagin, sheriff, 821. 


ATTACHMENTS. 


1. Officer authorized to issue generally, may issue attachment for 
purchase money, though affidavit was made before officer of dif- 
ferent county. Wicker vs. Scofield & Son, 210. 


2. Director and stockholder in bank, incompetent to act as judicial 


officer in proceedings to obtain attachment in case in which bank 
is interested. King vs. Thompson, 380. 

3. Declaration construed in connection with attachment paper when 
it refers distinctly thereto, and will be held sufficient though no 
special prayer for judgment be contained therein. did. 


ATTORNEY AND CLIENT. 


1. Estopped from urging in his own behalf invalidity of judgment 
for want of process, attorney who obtained same will be. Ken- 
nedy, adm’r, vs. Redwine, 327. 

2. Imprisonment of attorney on attachment for failure to pay over 
money collected, not within constitutional inhibition against 
imprisonment for debt. Smith vs. McLendon, sheriff, 521. 

3. Distribution of estate of deceased attorney, claim for money col- 
lected by him is not entitled to rank as trust debt. Southern 8, 
C. L. R. Co. vs. Cleghorn, adm’r, 782. 

4. Breach of contract in building house, action for, error to charge 
that plaintiff might recover reasonable counsel fees without 
adding qualification provided in $2942 of Code. Guernsey, Bar- 
tram & Hendrix vs. Shellman, 797. 

5. Fees, stipulation in draft embracing crop lien for payment of, is 
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part of contract of drawer with acceptor as to lien, etc., and are 
not collectible by holder in action on draft. Ware, ez’r, vs. City 
Bank of Macon, 840. 


AUDITOR. 

1, Objection to appointment of auditor, with interlocutory exceptions 
thereto at previous term, may be incorporated and renewed in 
motion for new trial, and error may be assigned for refusing to 
grant new trial because appointment waserror. Heard vs. Rus- 
sell & Potter et al., 25. 

2. Billinvolving matters of account ; auditor may be appointed with- 
out consent of parties, though other questions be also involved. 
Ibid. 

3. Report of auditor filed, and no order passed in relation thereto, 
allowing time to except or otherwise, exceptions may be filed in 
vacation before trial term. did. 

4. Exceptions of law should be ruled upon by the court, and 
exceptions of fact be submitted to the jury to be passed upon 
seriatim. Error to allow the report on law, as well as facts, to go 
to the jury asevidence. Ibid. 

5. Proper practice before, and authority of, the auditor. did. 

6. Report is only prima facie evidence before jury. did. 

7. Exception of fact before judge without jury, his decision not re- 
versed, there being evidence to support it. Wynn vs. Bryce, 
guardian, 529. 

8. Report allowed and approved by court without objection. conclu- 
sive as to all questions of law which might have been made. There- 
after exceptions can only be filed to facts found. Anderson, 
ex'r, vs. Usher et al., 567. 

9. Adjudication by court on exceptions to report without jury, pre- 
sumption strongly in favor of correctness of report in all matters 
as to which auditor and court agreed. Raley et al. vs. Ross 
et al., 862. 


BAIL. 

1. That three of jurors who found bill were not on list, no defense to 
sci. fa. in behalf of surety. Sharpe ve. Smith, governor, 707. 

. Misnomer cannot be pleaded by surety where he admits that in- 
dictment was against defendant for whose appearance he was 
bail. did. 

3. Supersedeas bond transfers custody of prisoner from bail on first 
bond to bail on supersedeas bond. Smith, governor, vs. Craig 
et al., 882. 

. Though bail did not answer sci, fa., yet, as all the facts were of 

record, the court was bound to know them before allowing for- 
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feiture, and that judgment being illegal, it was properly vacated 
on motion. Ibid, 
BANKRUPT. 

1. Assignee has no authority to take property seized on final process 
of state court. Fleming, guardian, vs. Odum, trustee, 362. 

2. United States courts have exclusive jurisdiction of all matters and 
proceedings in bankruptcy. Dodd et al., assignees, vs. Hammock 
et al. , 403. 

3. Trover by the assignees of a bankrupt is, on its face, such a pro- 
ceeding. Jbdid. 

4. Exemption by assignee does not vest in wife and family, but title 
remains in bankrupt until state law is complied with. Burtz vs. 
Robinson & Co., 763. 


BANKS. 

1. Solvent bill taken for collection by bank, which is instructed to 
allow it to be renewed on condition that solvent indorser is given, 
and a renewal is suffered without such indorser, bank liable for 
damage thereby sustained by holder. Cent. Ga. Bank «3, Cleveland 
Nat. Bank, 667. 

2. Whether solvency of drawer is material or not, depends upon his 
equitable relation to debt, etc. If holder would have no right to 
resort to him, because of same violation of instructions com- 


plained of, his ability to respond would make no difference. 
Ibid. 

8. Law implies contract on part of bank to obey instructions, and on 
part of bailor to pay reasonable compensation. id. 


BONDS. See Municipal Corporations, 10-13. 


CERTIORARI. 

1. Clear right in petitioner, error to refuse writ upon respondent’s 
giving bond to pay to fo: mer the value of the privilege of cross- 
ing itsroad. Summerville Mac. Graded or Plank Road Co. vs. 
Deutscher Schuetzen Club, 81. 

2. Where, in criminal case, certiorari was sued out without proper 
affidavit, supreme court will not interfere with affirmance of con- 
viction. Pitts vs. State, 764. 

8. Traverse of truth of return, though filed before case is reached, is 
too late if filed after first term, unless proper cause be shown for 
delay. Hirt vs. Linton, 881. 

4. Demurrer in justice court, where account sued on consisted of 
several items, though overruled by justice as a whole, may, on 
certwrari, be sustained as to some of the items, and overruled as 
to others. did, 
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5. Finally dispose of case, superior court may. Jd/id. 
CHARGE OF COURT. 

1, Evidence to support, none, charge should not be given. Par- 
kerson vs. Burke, 100 ; Sharp, adm’r, et al. vs. Findley et al., 722; 
Mackey vs. The Ordinaries, ete , 832. 

. Unless written request be all legal and appropriate, court may de- 
cline it. Johnson vs, State, 142. 

3. Assumed state of facts, charge on error. Burkevs. Lee, 165. 

. Statement of what each party claims to be true, is not an intimation 
of opinion on evidence. Eider vs. Cozart, 199. 

. Error to state to jury that from one fact they may infer another; 
yet if facts referred to be immaterial, new trial refused. Ibid. 

. Suggest necessary additions, counsel must where they do not con- 
sider charge sufficiently full upon particular points. Jarvis & 
Wilson vs. Burke et al., 232. 

. Jurors, understanding of, charge sufficiently clear for, new trial 
refused. Clower & Culpepper vs. Wynn et al , ex’xs, 246. 

. Opinion on facts, to charge that if the jury believed the facts de- 
tailed by the witnesses, and that the person assaulted had died, 
that would have made the crime murder, etc., is an expression 
of. Ross vs. State, 248. 

. Punctuation marks, none in charge as presented in record, court, 
in construing, will not supply. did. 

. Fight sprang out of fact that party rode mule over protestation of 
other, not illegal to charge that such conduct would not justify 
the assault. Williams et al., vs. State, 400. 


Action on account for services, plea being not indebted, charge 
should not concentrate attention of jury upon single question of 
, Whether there was or was not a contract of employment. Raoul 
vs. Newman, 408. 
2. Plaintiff being only witness on question of value of services, error 
to say that there seems to be no conflict in evidence as to value, 
and that jury should render verdict for value proved. bid. 


13. Request to charge on reasonable doubts defective if word ‘‘ rea- 
sonable” be omitted. Brown vs. State, 456. 

14. Object of parol evidence to expose usury covered in writings un- 
der name of rent, error to disparage parol testimony, and to in- 
timate that if there be conflict, written evidence should prevail, 
Williamson vs. Wooten, 584. 

15. Hog-stealing, simple larceny for, on trial of, court should charge 
as to right of jury torecommend to mercy. Harris vs. State, 635. 

16. Intimation as to proof, or as to guilt of accused, error. Parks vs. 


State, 879. 
56 
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CLAIM. 

1, Execution against husband levied on property claimed by wife, 

and plaintiff showed that at the time of levy husband and wife 

were living together in house, and that sheriff served notice of 

levy on husband as being in possession, non-suit properly re- 
fused. Primrose vs. Browning, 69. 

2. That court, after argument of motion for non-suit, recalled sheriff 
and drew from him fact asto person upon whom he served no- 
tice of levy, and directed him to amend accordingly, not error. 
Ibid. 

3. Refusal of court to allow traverse of amended entry to be made 
issue for separate trial, proper. Jdid. 

4. Where person other than defendant filed illegality which was dis- 
missed, affidavit and dismissal not evidence for plaintiff on trial of 
— filed by same party. State and County vs. Wingfield, adm’r, 
202. 

5. Motion to dismiss levy because judgment is dormant, record of 
bill filed and illegality, showing constant litigation, admissi- 
ble. Eagle & Phenix Man. Co. vs. Bradford, trustee, 385. 

6, If claimant occupies any superior position to defendant, from 
which such evidence would be inadmissible, incumbent on him to 
show it. Ibid. 

7, Removal of cases to U. S. court, does claim case come within pro- 
visions of act of congress asto? Harrison vs, Shorter et al., 512. 




















8. Exempt, property claimed by wife as; illegality subsequently 
filed by husband, introducing new issue, properly dismissed. 
Allen et al. vs. Frost, 558. 

9. Extent of liability of claimant and sureties on suit for hire, use 
and deterioration of property claimed, under $8326 of Code. 
Frost & Crenshaw vs, Gibson et al., 600. 

10. Sale, strict compliance with law as to must be shown to authorize 
recovery. did. ‘ 

11. Order setting aside judgment because based on slave debt is mere 
nullity, and inadmissible upon trial of claim arising on levy of 
execution founded on such judgment. Rawson vs, Gregory, 733. 

12. Homestead, for protection of claim is proper remedy, but inter- 
position by illegality sustained. Frost vs. Borders, 817. 


| 18. Affidavit recognizes land to have been levied on as property of de- 
| 














fendant, there being but one, claimant is estopped from except- 
ing to levy on ground that words ‘‘as the property of the defend- 
ant” are omitted. Scolly & Co. vs. Butler, 849. 












COLLATERAL SECURITY. 
1. When creditor took out policy on life of debtor. and held it as col- 
lateral, and advanced premiums as matter of account between 
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himself and debtor, net amount realized after debtor’s death 
should be applied as credit on debt. Raley et al., vs. Ross et al., 
862. 


CONFEDERATE MONEY. See Guardian and Ward, 2-7. 


CONSTITUTIONAL LAW. 


1. So far as act of February 26, 1877, provides for hearing of cases 
which do not reach the supreme court until the circuit to which 
they belong is passed, it is unconstitutional. Goodman vs, Mor- 
ris, 60. 

. Railroads, provisions in charters to granting state aid; 2d section 
of act of 25th February, 1874, repealing, which provides that 
sbould any of the companies claim that they have vested rights, 
and apply to governor for same, any citizen may interpose by 
bill to restrain, is unconstitutional in this that it violates the 


spirit of the 5th and 31st paragraphs of Ist article. Northeastern 
Railroad Co. vs. Morris, 364. 


. Said section is also unconstitutional because it contains matter 
different from what is expressed in the title. did. 


Provision in charter of mining company, that right-of-way over 
unoccupied lands, for carriage of water necessarily used in gold- 
mining, might be appropriated by payment of just compensation, 
is not an unconstitutional exercise of the right of eminent do- 
main. Hand Gold Mining Co. vs. Parker et al., 419. 


. Imprisoment of attorney, on attachment, for failure to pay over 
money collected, not within constitutional inhibition against im- 
prisonment for debt. Smith os McLendon, sheriff, 523. 


. Act of February 16, 1876, requiring person engaged in hiring la- 
borers in this state, etc., to procure license,constitutional. Shep- 
perd et al., vs. County Commissioners, ete., 535. 


. Appeal from justice court in action ex contractu, defense on oath 
not required. Howell vs. Glover, 774. 


. Governor alone can commute sentence; therefore, act of February 
11th, 1875, in so far as it empowers county commissioners to 
change sentence of court, is unconstitutional. Ogletree vs. Dozier, 
sheriff, 800. 


Homesteads sold, act of 15th February, 1876, confining suits for 
recovery of to courts of equity, is not unconstitutional, as it 
simply affects the remedy. McLellan et al. vs. Weston et al., 883. 


CONTEMPT, ATTACHMENT FOR. See Attachment for Contempt. 
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CONTINUANCE. 
1. Discretion in refusing not abused, full diligence to procure ab- 
sent witnesses not having been exercised. Cruce vs. State, 83. 





2. Discretion as to continuance not controlled unless abused John- 
son vs, State, 189. 


3. Plea withdrawn from clerk’s office by defendant’s attorney and lost ; 
that at trial he is unprepared to establish copy because he has 
forgotten defense and because client is absent, no ground of con- 
tinuance. Jones vs, Vines, 491. 


4. Leading counsel too sick to try, no ground for continuance, unless 
affidavits show that application is not made for delay ete., 
Smith, Son & Bro, vs. Printup Bros. & Co., 610. 


CONTRACTS. 


1. Ratification by principal of contract when reported to him makes 
it binding. Heard vs. Russell & Potter et al 26 


2. Cotton futures, agent may recover from principal moneys ex- 
pended in purchase of. bid 

3. Agreement between owner and contractors, by which former is to 
supply to latter lot upon which to erect two store-houses, and to 
make certain payments upon completion of houses, or to deed to 
them lot upon which one house is built; owner, on making stip- 
ulated payments, has complete title to entire lot, and contractors 


have no interest therein. Jenkins vs. Means, adm’, 55. 


4. Negotiations merged in written contract. Additional obligation 
cannot be grafted thereon by parol, unless made subsequently to 
contract, upon valuable consideration. Smith vs. Newton, 103. 


5. Fraud, to attack contract on ground of, refer to execution; 
to annex thereto additional stipulation, it must appear to have 
been omitted through fraud, accident, or mistake. Ibid 


6. Agreement of counsel that certain case shall abide judgment of 
supreme court on Other case, cannot be enforced if latter be not 
carried up and decided. Windham vs. Doles et al., 265. 


7. Renewal of notes for consideration of additional time, and new 
security, makes novation which estops defendants from open- 
ing question of original consideration. did. 


& Employment of physician by third person to treat minor in sud- 
den and dangerous emergency, coupled with early arrival of 
parent, extent of such third person’s liability. Raoul vs. New- 


man, 408. 


9. Note containing absolute promise to pay; no defense on part of 
surety that he signed to encourage principal to pay, and that it 
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was well understood by payee that he was not to be liable there- 
on. Dendy vs. Gamble & Copelund, 434. 

10. Original contract usurious; novation by new party being intro- 
duced for one year, he then being released by consent of all, and 
old contract renewed, still affected by taint. Archer vs. Me- 
Cray, 546. 

Entire contract not purport to be in writing, admissible to show 
by parol other terms and conditions not inconsistent with writ- 
ten part. Barclay vs. Hopkins, 562. 

Consent order to file motion for new trial and brief of evidence 
within given time after adjournment, movant must abide by his 
bargain. Time is of essence of contract. West. & At. R. R. Co. 
vs. Johnson, 626. 

Guardian cannot by any contract other than those specially al- 
lowed by law, bind ward’s property, or create any lien thereon. 
Rice vs. Pascal, 637. 

Purchase on Saturday, but trade consummated and papers drawn 
on Sunday, courts not assist in collection of note then given. 
Morgan vs. Bailey, 683. 

Prepayment and acceptance of interest to given time, on note 
past due, is evidence of contract for indulgence until time has 
expired. Randoiph vs. Fleminy, 776. 


Subsequent parol contract on sp cial matter touching which the 
writing was silent, may be proven without producing writing. 


Hirt vs. Linton, 881. 
COSTS. See Practice in Supreme Court, 11. 
COTTON FUTURES. See Principal and Agent, 2-6. 
COUNTY MATTERS. See Roads and Bridges, 2. 


CRIMINAL LAW. 

1. Principal felon, where all the evidence implicating defendant 
shows that he was, improper to instruct jury to acquit, if they 
should find him to be an accessory only. Skipper vs. State, 63. 

Two tried jointly for offense of which one may be convicted,though 
the other be acquitted, right of peremptory challenge, in its whole 
extent, is of same importance to each as if he were tried sever- 
ally, and he is entitled thereto, unless agreement is entered into 
to contrary. Cruce vs. State, 83. 

Joint trial, and witness introduced by one is also examined by 
other, both considered as having introduced evidence, and state 
will be entitled to conclude. did. 

Jury may return separate verdicts, though more regular to em- 
brace both findings in same verdict. did. 
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5. Alibi, as a defense, involves the impossibility of prisoner’s pres- 
ence at the scene of the offense at time of its commission; and 
range of evidence. in respect to time and place, must be such as 
reasonably to exclude possibility of presence. Johnson vs State, 
142. 

6. Intent to kill, to be too drunk to form, defendant must be too 
drunk to form intent to shoot. Marshall vs. State, 154. 


7. Acquittal in state court of assault and battery, not bar prosecution 
under municipal ordinance. McRae vs. Mayor and Councilof Amer- 
icus, 169. 

. Charge to grand jury in presence of traverse jury engaged upon 
trial of murder case, in which such crimes as that under investi- 
gation were severely denounced, no ground of new trial, where 
court, on attention being called to the fact, disclaimed any refer- 
ence to case on trial, and cautioned traverse jury not to regard 
what he had said. Johnson vs. State, 189. 

9. Cooling time for prisoner to recover from heat of passion, is ques 
tion for jury. Ross vs. State, 248. 


10. Provocation by words and menaces alone will not reduce crime 
from murder to manslaughter. did. 

. Error for court to charge the jury that if they believe the facts 

detailed: by the witnesses, and that the person assaulted had died, 


‘‘that would have made the crime murder; then, death not hav- 
ing ensued, the crime is an assault with intent to murder.” It 
amounts to a strong expression of opinion on the facts. did. 
. Statement of prisoner is not evidence; it is only entitled to such 

weight as the jury see fit to give it. bid 

3. Two grades charged in different counts, and evidence leaves in 
doubt the grade, defendant should not be acquitted, but found 
guilty of lower grade. Jennings vs. State, 307. 


. Confessions not freely made, if such should appear from any of 
state’s witnesses, court should exclude them; but where such 
witnesses testify to contrary, it is incumbent on defendant to 
show the reverse, and whether they were so made or not becomes 
question for jury. Dawson vs. State, 333. 

Res geste, sayings of party to rencounter, just before its occurrence, 
within hearing of other, admissible as part of. Williams et al. vs. 
State, 400. 

. Where fight sprang out of fact that one party rode a mule against 
the protestation of other, not illegal to charge that riding the 
mule would not justify assault. did. 


. Indictment charges three persons with assault with intent to mur- 
der, armed with knife, ax and stick, respectively, state not com- 
pelled to elect with which weapon it will insist crime was com- 
mitted. did. 
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32. 
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Request to charge on reasonable doubts is defective if the word 
‘‘reasonable” be omitted. Brown vs. State, 456. 


Burglary, possession shortly thereafter unexplained, and no proof 
of good character, sufficient to convict. Ibid. 

Store closed at sundown, found broken at sunrise, sufficient proof 
that burglary was committed at night. did. 


. Juror, remark of before trial, showing fixed opinion and preju- 


dice, ground of new trial unless explained. Moncrieff’ vs. 
State, 470. 

Jury dispersed, by consent, leaving verdict with foreman, not in- 
dispensable that prisoner should be present when return takes 
place. Smith vs. State, 513. 

Words or threats not provocation sufficient to reduce homicide to 
manslaughter. did. 


. Hog-stealing, simple larceny for, punishment in penitentiary un- 


less jury recommend defendant to mercy. Harris vs. State, 635. 


5. Jury should be charged as to this privilege. did. 
. Assault with intent to murder, evidence makes case of. Tatum 


vs. State, 638. 

Motive for crime, that none appears if defendant was governed by 
correct reasoning, does not show innocence. One who acts like 
a fool does not reason like a philosopher. did. 


That three of grand jurors who found bill were not on jury list 
must be taken advantage of by plea in abatement. Sharpe vs. 
Smith, governor, 707. 

Surety cannot take advantage of defect in defense to sci. fa. Ibid. 

Surety admitting that indictment was against defendant for whom 
he was bail, cannot object thereto on ground of misnomer. 
Ibid. 

Official minute of witness’ testimony before committing magistrate 
admissible after being identified by him. Griggs vs. State, 738. 
Certiorari sued out without proper affidavit, supreme court will 
not interfere with affirmance of conviction. Pitts vs. State, '764. 
Forgery, order to ‘‘ pay to this man” is the equivalent of an order 
to pay to bearer, and indictment may be predicated thereon even 

though it be not dated. Thomasvs. State, 784. 


. Indictment need only set forth offense in language of Code, or so 


plainly that its nature may be readily understood. J did. 


. Forging and uttering forged paper, being grades of same offense, 


may be joined in same count. Ibid. 

Order directed to ‘‘Mr. Smith”, and indictment charged its 
forgery and utterance with intent to defraud Joseph Smith, a 
merchant on McDonough street, evidence that it was presented 


at his store was properly admitted. did. 
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. Writing acknowledged by defendant to have been done by him, 
admissible for comparison with forged order. did. 


. Good character only available as defense in doubtful cases. did. 


- Nature of instrument forged being in question, no error in charg- 
ing $4451 of Code in regard to forgery of instrument not previ- 
ously provided for. Ibid. 

. Sentence can alone be commuted by governor; therefore, act of 
February 11, 1875, in so far as it empowers county commis- 
sioners to change sentence of court, is unconstitutional. Ogletree 
vs. Dozier, sheriff, 800. 


. That names of certain grand jurors are not set out in full, and 
that no prosecutor is indorsed on bill, are not good in arrest. 
Greene. vs State, 859. 

DAMAGES. 

1. Overflowing land by mill-dam, to recover for, plaintiff need not 
prove special damages. Ellington et al., vs. Benneti, 286. 

2. Recovery not restricted to net, clear profit, over and above all ex- 
penses ; jury should regard capabilities of land for more profit- 
able use in changed condition, and also the obstacles to change 
presented by the nuisance complained of. bid. 


3. Recovery had for charging and saturating the soil with back-water 
not rising above surface. did. 


. Trover, ruleas to damages in actions of. Fuller vs. Carter, 395. 
=] 


5. Extravagant recovery for injury in itself moderate, not upheld 
against anybody, or in favor of anybody. Goins vs. West, R. R. 
Co. of Ala., 426. 


. Amount of damages from overflow caused by mill-dam is question 
for jury, and court will not, ordinarily, interfere. Harmer, trus- 
tee, vs. Me Donald, 509. 


. Counsel fees, action for breach of contract, error to charge that 
plaintiff was entitled to recover without adding qualification 
provided in $2942 of Code. Guernsey, Bartram & Hendrix vs. 
Shellman, 797. 


DEBTOR AND CREDITOR. See Administrators and Executors, 14-16. 


DEEDS. 

1. Discovery by defendant in ejectment, after trial, of deed of which 
he was previously ignorant, not cause for new trial, where it 
does not appear that deed is one with which his title is connected. 
Jenkins vs. Means, administrator, 55. 


2. Town lot conveyed by number, title not pass to part of other lot, 
though description by metes and bounds would cover such por- 
tion. bid, 
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3. Boundary between two town lots in question, diligence requires 
that records should be searched before trial, for deeds from a 
known early proprietor. bid. 

. Plat referred to by deed has 500 feet written as distance from 
street to right-of-way, when, in fact, there was not that much 
land, whilst the deed conveys only to the right-of-way, latter 
controls. Ga. R. R. & Bk’g. Co. vs. Hamilton, 171. 

. Title passes upon execution of deed to secure money, accompan- 
ied by bond to reconvey. Jarvis & Wilson vs. Burke et al., 232. 

. Acceptance of deed which recites that property had been set apart 
as homestead, and that it was now conveyed by approval of 
ordinary, estops grantee from denying validity of exemption. 
Long et ux. vs. Bullard, 355. 

. Lot conveyed with all and singular the rights, members, etc.., 
admissible to show by parol that right to uninterrupted use of 
alley between such lot and land of vendor was one of such rights, 
etc. Kirkpatrick vs. Brown, 450. 

. Remedy provided in §1970 of Code, not available to person taking 
absolute deed as security, where no bond for reconveyance has 
been given. Griggs vs. Strippling, 500. 

. Title passed by deed made in 1874 as security for debt, though 
wife did not consent, and though debtor retained possession 
under bond for titles. West vs. Bennett, 507. 


. Warranty deed is not a “like instrument” with promissory notes, 
and therefore indorsers thereof cannot be sued in same action 
with maker, and trial be had in county of residence of latter. 
McGuire vs. Wagnon et al., 591. 


. Complaint for land; plaintiff may recover on deed though no ab- 
stract thereof be annexed where defendant introduced same in 
evidence, and where land was covered by another deed, abstract 
of which was attached. Cooper vs. Braswell & Son, 616. 

. Usury, deed dated July 8th, 1875, if tainted with, void as title; act 
repealing usury laws was itself repealed on February 24, 1875. 
Ibid. 

. Attestation of justice to deed executed in foreign state, with cer- 
tificate that it was voluntarily executed, insufficient to admit to 
record in this state. Hearn vs. Smith, 704. 

. Attestation of foreign judge of court of record who is clerk of his 
own court, may be verified by his certificate as clerk under seal 
of court. Moore et al., vs. Hill et al., 760. 

. Homestead, none can be taken in land to which title has been 
made under §1969 of Code; wife’s joinder in deed is sufficient 
proof of herconsent. Christopher et al., vs. Williams, executrix,7729. 
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16. Person having already absolute deed takes from maker bond for 
title to same land and dies while in possession under the bond, 
presumption is that title became revested in obligor before mak- 
ing of bond. Raley et al., vs. Ross et al , 862. 


DEPUTY MARSHAL. ° See Sheriff, 4. 
DEPUTY SHERIFF. See Sheriff, 1. 
DIVIDEND. See Stock. 

DIVORCE. See Husband and Wife, 7. 


DOWER. See Estoppel, 8. 
DRAFTS. See Negotiable Instruments, 1, 7-12. 


EASEMENTS. 


1. Land covered by deed to minor is not property of father so as to 
authorize latter to convey to another right to overflow same, 
though he may have exercised other general acts of ownership, 
deed to minor having been recorded. Farmer, trustee, vs. McDon- 
ald, 509. 

2. Parol easement to overflow by adding eighteen inches to height of 
dam twelve feet high, will not, after such dam has been washed 
away, entitle transferree to erect new dam sixteen feet eleven 
inches high. Jdid. 


EJECTMENT. 


\ 

1. Where plaintiff ’s wall forms one side of store room, and a narrow 
strip along the wall, inside of room, constitutes part of premises 
in dispute, yearly value of entire room for rent, shown as fact 
for consideration in assessing mesne profits. Jenkins vs. Means, 
adm’r, 55. 


2. Mesne profits, though arising chiefly out of improvements, and 
though the land, if vacant; would have been worth nothing for 
rent,-are not to be diminished on account of the value added to 
the land by constructing the improvements, unless there be some 
evidence of what amount in value was so added, nor unless the 
defendant made the improvements, or they were made by some 
person from or through whom his claim of title was derived. 
T bid. 


3. Boundary between two town lots in question, diligence requires 
that records should be searched before trial, for deeds from a 
known early proprietor. did. 
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4. Discovery by defendant, after trial, of deed of which he was pre- 
viously ignorant, not cause for new trial, where it does not appear 
that deed is one with which his title is connected. Jbid. 


5. Town lot conveyed by its number, title not pass to part of other 
lot, though description by metes and bounds would cover such 
portion. did. 


6. Recovery had on deed, though action be complaint and no abstract 
thereof be annexed, where defendant introduced same in evi- 
dence, and where land covered thereby was also embraced in 
another deed, an abstract of which was attached. Cooper vs. 
Braswell & Son, 616. 


ELECTION. See Criminal Law, 17. 


EMINENT DOMAIN. See Constitutional Law, 4. 


EQUITY. 
1, Judgment on demurrer to bill affirmed by supreme court, cause, 
whether defendant has answered or not (discovery being waived), 


stands for trial as soon as remittitur is entered Carswell, ez’r, 
vs. Schley et al., 17. 


2. Discovery waived and yet complainant put in evidence a portion 
of defendant’s answer, proper to allow latter to read in evidence 
balance thereof. Heard vs. Russell & Potter et al., 25. 


3. Appeal from circuit court to supreme court of United States, pend- 
ing, former may pass necessary orders to protect property in lit- 
igation. May et al. vs. Printup, receiver, et al., 128. 

4, Where municipal corporation has exchanged lots with railroad 
company, under contract that certain street should be forever 
closed, and company has expended large sums of money in 
improving lot, etc., and city now threatens to open such street, 
paying usual damages under provisions of charter, asserting that 
authorities had no power to make contract : Held, that demurrer 
to bill praying cancellation of contract, or if that be impractica- 
ble, general relief, was properly overruled. Mayor etc., of Atlanta 
vs. Macon and W. R. R. Co., 251. 

5. Where bill shows that complainant can obtain full relief with the 
original defendants alone, amendment introducing other defend- 
ants and other cause of relief wholly distinct from first, will 
render it multifarious. Dewberry vs. Shannon, ex’x, et al., 311. 


6. Dismissal of bill carries whole case out of court, including answer 
of defendant, if said answer contain no prayer for cross-relief. 
Harris vs. Hines, 427. 


7. Defendant cannot, five years after dismissal, be made party thereto, 
and then file answer in nature of cross-bill, even though he 
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was a non-resident, and original bill was served on, and an 
swered by, hisagent. did. 

Appearance and answer by defendants, full equity done though 
they reside without the jurisdiction. Varner & Ellington vs. Rad- 
cliff & Lamb, 448. 

. Special verdicts, under act authorizing, only such questions need 

be put to jury as will enable them to find facts not admitted by 

pleadings. MeManus et al, vs. Cook, 485 

. Homestead sold, bond for title given and notes taken; where 

vendors are insolvent equity will rescind upon payment of rent, 

etc., by vendee, especially if sale was without approval of ordi- 

nary. J did. 

. One defendant of several files plea, which is found against him; 

refusal to allow decree for amount thus found, though none of the 

defendants have answered, is not such final judgment as can be 

excepted to. Welch et al., vs. Durkin, adm’r, et al., 490. 


. U. bought land from E, and borrowed from A. to pay in part 
therefor, and E., by agreement, made title to A., who gave U. 
bond to convey on payment of money borrowed; equity will de- 
cree specific performance. Archer vs. McCray, 546. 


. Bill for injunction not clear as to existence of unauthorized power 
of attorney, and where apprehended injury could be prevented 
by giving notice to particular corporation, should not be retained 
for purpose of decreeing that power be canceled. Johnson vs. 
Johnson, 613. 

. Judgment should be obtained and return of nulla bona had, to enti- 
tle creditor to assistance of equity. Lemon vs. Thaxton, ex’r, 706. 


5. Interpleader sought, case made should not only be appropriate, 


but bill should be filed before either claimant of fund has had 
his right thereto established by judgment. Moore et al. vs. Hill 
et al., 760. 


. Judgment against executor on debt of testator, though not ex- 
pressed to be de bonis testatoris, may be basis of bill to reach as- 
sets in the Lands of devisees, distributed to them before its ren- 
dition. Redd, trustee, et al. vs. Davis, 823. 


. Trust, bill alleged that complainants were beneficiaries of trust; 
that trustee had, with knowledge of defendant, borrowed money 
not for use of estate, and given mortgage to secure repayment; it 
prayed that foreclosure be enjoined, etc. Demurrer thereto 
properly overruled. Colesbury et al, vs. Dart et al , 839. 


. Under section 1st of act of February 15, 1876, courts of equity 
alone have jurisdiction of suits to recover homesteads which 
have been sold. McLellan etal. vs. Weston et al., 883. 
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ESTOPPEL. 

1. Failure by owner to object to improvement on land, not create 
estoppel, where it is not shown that he was aware that the same 
were in contemplation or in progress. Jenkins vs. Means, adm’r, 
43 
55. 

Aliter, if such knowledge be shown. Geo, R. R. & Bk’g Co. vs. 
Hamilton, 171. 


Attorney who took judgment, estopped from setting up, in his 
own behalf, its invalidity for want of process. Kennedy, adm’r, 
vs. Redwine, 327. 

Acceptance of deed which recites that property had been set apart 
as homestead, and that it was now conveyed by approval of or- 
dinary, estops grantee from denying validity of exemption. 
Long et ux., vs. Bullard, 355. 

Vendor, who was owner of two adjoining lots, represented that 
there was alley between them, joint use of which would be con- 
veyed with lot sold, and vendee paid increased price, vendor 
estopped from denying truth of such representation. Kirkpat- 
rick vs. Brown, 450. 

Waiver of right of homestead to all the property of debtor in a 
promissory note, without words which create any lien or describe 
any particular property, not estop debtor. Stafford, Blalock & 
Co., vs. Elliott, 837. 

Affidavit recognizes land to have been levied on as property of 
the defendant, there being but one, claimant estopped from ex- 
cepting to levy on ground that words ‘‘as the property of the de- 
fendant” are omitted. Scolly & Co., vs. Butler, 849. 


8. Vendee under deed takes bond for title from vendor to same land 
and dies in possession thereunder, presumption is that title be- 
came revested before execution of bond. Vendee being thus es- 
topped from claiming under deed, his widow would be likewise 
estopped from claiming dower. Raley et al vs. Ross et al., 862. 

EVIDENCE. 

1. Discovery waived, and yet complainant put in evidence portion of 
defendant’s answer, proper to allow the latter to read in evi- 
dence balance thereof. Heard vs. Russell & Potter et al., 25. 


2. Bill for account of cotton bought and sold, ete., and one of ques- 
tions was imposition of defendants on complainant in beguiling 
him into a cotton speculation, competent to show that latter was 
no tyro, but experienced in cotton speculations. bid. 


3. Where case involved employment of agents in Liverpool by com- 
plainant’s agents in Georgia, to purchase the cotton for com- 
plainant, letters between the agents, and between complainant 
and his Georgia agents, written dum fervet opus, admissible. bid. 
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4. Diploma from medical college in another State, inadmissible ex- 
cept upon proof thereof, and of the charter. Parkerson, admin- 
istrator vs. Burke. 100. 


. Defense to action on notes given for fourth interest in gas-works, 
that defendant had been induced to purchase by gross misrepre- 
sentation as to value, inadmissible to prove sayings of plaintiff 
to third persons not communicated to defendant. Smith 2, 
Newton, 118. 


. Gross earnings of works for two years, commencing nearly three 
years after purchase, irrelevant. did. 


. That house and lot taken by plaintiff from defendant in part pay- 
ment at $3,500.00 were, in fact, worth $2,000.00, admissible to 
show in rebuttal. did. 


. Competent to show by city assessor great depreciation since time 
of purchase, bid 
. Official evidence inconsistent, that which is found in the appro- 


priate instrument as to the particular matter should govern. 
Clements vs. Collins, 124. 


. Under influence in procuring deed to be made, question of ; sus- 
ceptibility of donor to be influenced may be ascertained by opin- 
ion of witness who knew him long and well, and who states 
facts. Hovwell et al., vs Howell et al., 145. 


. Conclusion which must have been founded on facts, without stat- 
ing facts, inadmissible, though witness may state absolute knowl- 
edge of conclusion. bid. 


. General statement of misrepresentations and exercise of influence, 
without stating what was said or done, properly excluded. did. 


. Sayings of donor after he had parted with title, inadmissible 
against donee, unless made in explanation of sayings or admis- 
sions of donor previously given in evidence by the donee, or 
unless they are sayings of the donor not indisparagement of the 
donee’s title, but tending to show incapacity of mind, and 
spoken in a reasonably short time after the gift. Ibid. 

. Record of deed not produced, clerk cannot testify as to what was, 
or was not, therein. If it had been produced, he might have 
been allowed to state as to its correctness as compared with the 
original when handed to him. Ga R. R. & Bk’g. Co. v3. Hamil- 
ton, 171. 

. Evidence legally admitted as plea stood, should not be excluded 
after all the evidence is in by amendment of plea. Johnson, or- 
dinary, vs. McCullough et al , guardians, et al., 212. 


. Statement of prisoner is not evidence ; it is only entitled to such 
weight as jury see fit to give it. Ross vs. State, 248. 
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17. Sayings of person in possession of personalty, on his way to de- 
posit same in warehouse, derogatory to unincumbered title in 
himself, admissible against all persons holding under him. 
Saulsbury, Respess & Co., vs. McKellar, 301. 


. Confessions not freely made, if such should appear from any of 
state’s witnesses, they should be excluded; but where they testify 
to contrary, it is incumbent on defendant to show the reverse, 
and whether they were so made or not becomes question for jury. 
Dawson vs, State, 333. 


. Stock turned over to agents of contractors before completion of 
work, correspondence between such agents and the president of 
the contracting railroad company, admissible to show terms upon 
which it was delivered in advance of time contemplated by con- 
tract. Cent. R. R. & Bk’g Co. vs, Papot et al., 342. 


0. Letter from contractors to president of railroad company, treating 
part of work as virtually completed, proposing to deliver it and 
to receive stock in proportion, and to give bond for completion 
of balance, admissible did. 


. Res geste, sayings of party to rencounter, just before its occurrence, 
within hearing of other, admissible as part of. Williams et al.,vs. 
State, 400. 


. Issue in respect to fault of husband of plaintiff, for whose homi- 
cide she sued, or that of engineer, warnings of latter to deceased, 
who was conductor, in regard to imprudence in similar transac- 
tions, admissible. Cent. R. R. & Bk’g Co. vs, Sears, 436. 


. Lot conveyed by deed with all and singular the rights, members, 
etc., admissible to show by parol that right to uninterrupted use 
of an alley between such lot and land of vendor, was one of such 
rights, etc. Kirkpatrick vs. Brown, 450. 


. Invariable presumption of law that evidence is true because party 
does not rebut when in his power, is none. 7'’hompson et al, vs. 
Davitte et al., executors, 472. 


. Party not bound to offer himself as witness at peril of having every- 
thing taken against him which he might, as a witness, contradict. 
Ibid. 


. Answer, though broader than interrogatory, may still be admissi- 
ble. Ibid. 


. Entire contract not purport to be in writing, admissible to show 
by parol other terms and conditions not inconsistent with written 
part. Barclay vs. Hopkins, 562. 


. Object of parol evidence to expose usury covered in writings under 
name of rent, error to disparage it in charge, and to intimate that 
if there be conflict written evidence should prevail. Wilkinson 
ve, Wooten, 534, 
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29. Trust property, upon attempt to render subject to fi. fa. against 
cestui que trust upon ground that consideration was supplies fur- 
nished, evidence that they were supplied for plantation owned 
by beneficiary in another county, not embraced in trust, irrele- 
vant. Johnston, survivor, vs. Redd, trustee, 621. 

. Mental soundness, reasons of witnesses for opinions on question of, 
are for consideration of jury only. Gray vs. Obear, ex’r, 675. 

. Declarations of testator at time of making will as to reasons for 
creating trust, inadmissible to establish unsoundness of mind in 
son. Ibid. 

. To rebut charge of secreting bonds, book kept by executor and 
exhibited to family, showing sale, and amount thereof, admissi- 
ble. Ibid. 

. Conduct of cestui que trust from boyhood to time of trial, admissi- 
ble to illustrate capacity. did. 

. Sale in market admissible on question of value of bonds. Jdid. 


. Declarations of debtor in possession of property alleged to have 
been fraudulently conveyed, though made after he has parted 
with paper title, admissible as part of ves geste. Olis vs. Brown, 
711. 

. Irrelevant testimony should be exclu4 
Findley et al., 722. 

. Order setting aside judgment because based o e debt is mere 
nullity, and inadmissible upon trial of claim arising on levy of 
execution founded on such judgment. Rawson vs. Gregory, 733. 

. Official minute of witness’ testimony before committing magistrate 
admissible after being identified by magistrate. Griggs vs. State, 
738. 

. Understanding of witness’ testimony of certain motions of wounded 
man, on the verge of unconsciousness, inadmissible where ques- 
tion assumes that something was meant, and where it is sought, 
without either calling for his reasons, or showing him specially 
qualified to interpret the motions referred to. did. 

. Deed under $1969 of Code, competent to show by parol that wife 
knew that object of conveyance was to securedebt. Christopher 
et al , vs. Williams, ex’x, 779. 

. Receipts inadmissible upon proof merely that witness believed 
that they were signed by the agents of the company from a com- 
parison with other admitted signatures, he having no other knowl 
edge of the subject. Piedmont & Arl. L. Ins Co. vs. Lester, 812, 

41, Subsequent parol contract on special matter touching which the 
writing was silent, may be proven without producing writing. 
Hirt vs. Linton, 881. 


’ 


Sharp, adm’r, et al., vs. 


EXECUTIONS. See Levy and Sale, 4. 
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FACTORS. See Principal and Agent, 2-6. 


FRAUDULENT CONVEYANCE. 

1. Whether husband was insolvent at time he made voluntary convey- 
ance to wife, or whether such conveyance was made with inten- 
tion to delay or defraud creditors, and whether known to party 
taking, all questions for jury. Primrose vs. Browning, 69. 

2. When husband, whether solvent or insolvent, purchases property 
for wife and children, taking title to himself as their trustee, and 
his widow, after his death, discharges note with her own means, 
husband’s creditors have not been injured or defrauded. Ruth- 
erford vs, Chapman, 177. 

3. Relation of debtor and creditor exists so far as to make convey- 
ance fraudulent whenever ‘‘ one person is liable and bound by 
law to pay another an amount of money, certain or uncertain;” 
and this though the claim be for damages for a trespass. West- 
moreland, trustee, vs. Fowell, 256. 

4. Statute of 13th Elizabeth, in so far as it embraces tort feasors in 
its provisions, is still of force in Georgia. did. 

5. Value of homestead and exemption in remaining estate should not 
be counted against tort feasor, in absence of evidence that he 
intended to apply for’ tine. Ibid. 

6. If he was not ‘nsolvent, and the conveyance was made with intent 
to delay Of dctiud the party damaged—if it was not only volun- 
tary, but tainted with this fraudulent intent—then the convey- 
ance is void as against the party damaged, whether the grantees, 
being volunteers, had notice of the fraudulent intent or not. 
Ibid. 

7. Reservation for benefit of debtor at time of conveyance destroys 
validity. Hdwards, guardian, vs. Stinson, 443. 

8. Declaration of debtor in possession of property alleged to have 
been fraudulently conveyed, though made after he has parted 
with paper title, admissible as part of res geste. Oatis vs. 
Brown, 711. 


GIFTS. 

1. Land, gift of, incomplete without writing by donor, or erection of. 
improvements by donee, or continuance of possession for seven 
years, in case of father and child, under conditions that warrant 
presumption of gift. Jones vs. Clark et al., adm’rs, 136. 

2. Until complete, title is in donor, and judgment against him will 
bind land so as to prevent subsequent completion of gift as 
against lien. bid. 

3. Undue influence in procuring deed, question of ; susceptibility of 
57 
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donor to be influenced may be ascertained by opinion of witness 
who knew him long and well, and who gives facts and circum- 
stances. lowell et al. vs. Howell et al , 145. 

4. Sayings of donor after he has parted with title, inadmissible 
against donee, unless made in explanation of sayings previously 
given in evidence by donee, or unless they tend to show incapac- 
ity of mind in donor, and were spoken in a reasonably short time 
after the gift. Ibid. 

5. Son, gift to, after marriage, when living to himself, is prima facie 
advancement. Holliday vs. Wingfield, adm’r, 206. 


GUARDIAN AND WARD. 

1. Action against principal and sureties ; breach alleged failure to 
account for and pay over assets which came to hand, inventory 
and returns made by principal as administrator of ward’s fath- 
ers’s estate, prior to appointment as guardian, inadmissible for 
plaintiff as admissions. Johnson, ordinary, vs. McCullough et al., 
aquardians, et al., 212. 

2. Returns only prima facie evidence for or against guardian. Jdid. 

3. Notes held by guardian paid before late war, to take credit for 
amount as Confederate money, he must show how fund became 
changed. Jdid. 

4, Order to invest in Confederate bonds broad enough to cover other 
funds, no aid to guardian in accounting for other funds not 
legally converted into Confederate money. Tid. 


5. That guardian might be justifiable in collecting note in Confeder- 
ate money, not authorize him to sell it for such money to third 
person, without order of sale from ordinary. did. 

6. Notes turned over by defendant as administrator to himself as 
guardian, returned as money and treated as such, is equivalent 
to conversion of notes into money, and what became of them 
afterwards is none of the ward’s concern, unless he should elect 
to pursue them as trust fund. did. 

7. Thus returning the notes as cash, made guardian a guarantor of 
their solvency. If he, in good faith, collected them in Confeder- 
erate money, and invested in Confederate bonds under order of 
judge of superior court, and the bonds are now produced, the 
accounting is sufficient. did. 

8. Creditor failing to notify executor until estate is settled up, can 
only recover from legatee pro rata share ; guardian of legatee 
who pays entire debt only allowed pro rata proportion on settle- 
ment, and this though the other legatees are non-residents, 
there being no evidence as to their solvency or insolvency. 
Wynn vs. Bryce, guardian, 529. 
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9. Contract specially allowed by law, guardian can only bind ward’s 
property or create any lien thereon under. Rice vs. Paschal, 637. 

10. Plea of settlement by guardian, question is not whether jury 
believe that ward received as much as she was entitled to, but 
whether she was fully cognizant of condition of estate, etc., 
at time of settlement, or was imposed upon. Adams vs, Re- 
mere, 793. 

11. If settlement was knowingly made, ward concluded, though she 
seeks to open it in less than four years from its date. J did. 


HABEAS CORPUS. 

1. Attorney imprisoned under attachment for failure to pay over 
money collected, not discharged because he testifies that he is 
utterly unable to pay amount of rule. Smith vs. McLendon, sher- 
iff, 523. 

2. Truth of facts adjudged by rule absolute cannot be inquired into 
on habeas corpus. Ibid. 

3. Discretion vested in judge not controlled unless manifestly abused. 


stat 


Bently et al. vs. Terry et al., 555. 


HOMESTEAD. 
1. Mortgage to secure money loaned to remove incumbrance, valid 


against all the land until all the money is paid. Middlebrooks vs. 
Warren, Wallace & Co., 230. 

2. Kind of family not specified in application under act of October 
3, 1868, not render proceeding void. Cowart vs. Page, 235. 


3. Survey and plat admitted though not scaled according to rule 56 
of the superior court. Greaves et al., vs. Middlebrooks, 240. 

. Materia] furnished for improvement of, to render homestead sub- 
ject for, pleadings must show grounds of claim, etc., as in other 
suits against trust estates. Willingham & Dunn vs Maynard et 
al., 330. 

. Trust estate, homestead is in nature of, the mere legal title being 
in the head of the family. did. 


. Irregularity, if equitable title did not pass to family on account 
of, purchaser from defendant in fi. fa. before judgment against 
him, protected. J bid. 

. Petition by wife in behalf of herself and children to ordinary of 
Bibb county, alleged that she was citizen of said county and 
state, and that her husband refused to apply for homestead; 
averments sufficient. Long et ux., vs. Bullard, 355. 


. Acceptance of deed which recited that property had been set 
apart as homestead, and that it was now conveyed by approval 
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of ordinary, estops grantee from denying validity of exemption. 
Ibid. 

. Setting apart homestead neither enlarges estate of debtor, nor di- 
vests any lien or claim which is superior to homestead right. 
Newton vs. Summey et al., 397. é; 


. Sale of homestead, bond for title given and notes taken; where 
vendors are insolvent equity will rescind upon payment of rent, 
etc., by vendee, especially where sale was without approval of 
ordinary. McManus et al, vs. Cook, 485. 


. Failure of consideration pleaded to notes for purchase money on 
account of vendee’s having to buy title of purchaser at sheriff's 
sale under judgment against vendor, to protect possession, valid 
defense, though notes had been exempted to vendor as person- 
alty, no homestead having been set apart in the land. Corbally 
vs. Hughes, 493, 

. Deed made in 1874, as security for debt, passed title though wife 
did not consent, and though debtor retained possession under 
bond for title. Homestead set apart in 1876, on application of 
wife, no defense to ejectment by creditor. West vs Bennett, 507. 


. Waiver of exemption as to certain property embraced in mortgage 
valid, Allen et al. vs. Frost, 558. 


. Head of family, guardian of one minoris. Rountree, guardian, vs. 


Dennard et al., 629. 

. Exemption by assignee does not vest in wife and family, but title 
remains in bankrupt until state law is complied with. Burtz vs. 
Robinson & Co., 763. 

Title made under §1969 of Code, to secure creditor, no homestead 
in land can be taken to defeat Lim., joindcc cof wife in deed is 
sufficient proof of her consent. Christopher et al. vs. Williams, 22’2, 
779. 

. Failure of husband to set up exemption in resistance to foreclo- 

sure of mortgage, not prevent him from arresting sale under fi. 

fa. by illegality. Frost vs, Borders, 817. 

. It being apparent that property could be protected by claim, any 

doubt as to remedy by illegality should go to uphold the pro- 

ceeding. Ibid. 

. Under §2047 of Code, the wife alone, with consent of ordinary, 

cannot alienate. Jbid. 

. Incumbered for objects other than those specified in constitution, 

homestead cannot be Moughon vs. Masterson, 835. 


. Waiver of right of homestead to all the property of a debtor, ina 
promissory note, without words which create any lien or describe 
any particular property, not estop debtor. Stafford, Blalock & 
Oo, vs, Elliott, 837. 
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22. Conveyance of homestead, under approval of ordinary, and invest- 
ment in other lands, latter will stand in place of homestead as to 
all persons charged with notice—so long, at -least, as original 
homestead is neither reclaimed nor restored. Cheney vs. Rosser, 
861. 

23. Widow of obligee in bond for title, having taken homestead, 
equity, in decreeing sale of whole land, should recognize home- 
stead right as adhering to surplus above amount necessary to 
discharge purchase money, and should provide for its re-invest- 
ment in proper homestead. Raley et al. vs. Ross et al , 862. 

24. Under section 1st of act of 15th of February, 1876, equity alone 
has jurisdiction of suits to recover homesteads which have been 
sold. McLellan et al vs. Weston et al., 883. 


HUSBAND AND WIFE. 


1. Suit by, to recover property of latter at time of marriage, husband 
(if marriage was prior to 1866) is concerned to assert marital 
rights, and is therefore substantial party plaintiff. Carswell, ez’r, 
ws. Schley et al., 17. 

. Possession of wife living with husband, is possession of latter. 
Primrose vs. Browning. 69. 

3. Whether husband was insolvent at time of voluntary conveyance 
to wife, ete , for jury, under proper charge Jdid. 

. When husband, solvent or insolvent at the time, purchases prop- 
erty for his wife and children,taking title to himself as their trus- 
tee, and his widow, after his death, discharges note therefor with 
her own means, husband’s creditors have not been injured or 
defrauded. Rutherford vs. Chapman, 177. 

Married woman is disabled from binding separate estate by any 
contract of suretyship. Saulsbury, Respess & Co. vs. Weaver, 254. 

. Joint note of wife and husband ; if given in connection with bus- 
iness of former conducted by latter, she is bound ; aliter, if as 
surety for him in his business, or to pay his debts. King vs. 
Thompson , 380. 

. Divorce pending suit for, husband not restrained from collecting 
choses in action unless it is obvious that fund will be thereby 
imperilled. Johnson vs. Johnson, 613. 


. Joinder of wife in deed made under §1969 of Code is sufficient 
proof of her consent thereto. Christopher et al. vs. Williams, 
executriz, 779. 


ILLEGALITY. 
1. Where party agreed to pay off judgment for purchase-money if 
land was conveyed to him, and instead of doing so took assigu- 
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ment thereof, illegality is proper remedy to prevent enforce- 

ment. Flournoy vs. Silman, adm’r, et al., 195. 

2. Second illegality filed, defendant should state fully reasons why 
grounds could not have been known to him, or to his agent, at 
time of filing first. Hunter vs. Davidson, 260. 

3. Affidavit that defendant was never served with copy of declara- 
tion and process, and never knew of suit until long after judg- 

ment was rendered, is sufficient. Dozier vs. Lamb et al., 461. 









4. Official return of service, unless traversed in time and proved false, 
is conclusive. bid. 

5. Exempt, property claimed by wife as ; illegality subsequently filed 
by husband, introducing new issue, properly dismissed. Alen 
et al. vs. Frost, 558. 

6. Judgment, illegality cannot go behind if defendant has had his day 
in court. Brown vs. Wilson et al., 604. 


7. Homestead, claim proper remedy to protect, but proceeding by 
illegality sustained Frost vs. Borders, 817. 










IMPEACHMENT OF WITNESS. See Witness, 1-3, 5, 19. 


INDICTMENT. See Criminal Law, 33-35. 






INDORSEMENT. See Negotiable Instruments, 4, 5, 7-12. 









INJUNCTION AND RECEIVER. 
1. Where intricate questions of law are made, complicated by facts, 
it is better to pass upon them with the facts ascertained on full 
examination and cross-examination of witnesses, on regular trial, 
unless it is clearly made to appear that principles of equity were 
overlooked by the grant of injunction. Carter, ez’z, et al, vs. 
Hallahan et al., 67; Nevin et al., vs. Printup Bros. & Co., 281. 

2. Discretion exercised in granting, or refusing to grant, injunction, 
or in appointing, or refusing to appoint, receiyer, this court will 
not control. Jbid; Harris et al., vs. West. & At. R. R. Co.; Smith 
et al., vs. McLaren, adm’r, et al., 879. 

3. Receiver inadvertently appointed by state court on bill similar to 
one filed in U. 8 court, without knowledge of the facts in the 
federal court, this court will not interfere with the revocation of 
such order. May et al., vs. Printup, receiver, et al., 128. 


4 The creditors and stockholders of a bank-will not be enjoined, at 
the instance of its general assignee, from instituting suit against 
him, the creditors not having accepted the assignment nor re- 
duced their demands to judgment against the bank, and they 

having a clear right to proceed in order to fix a personal liability 
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on the stockholders, imposed by the charter, to which proceed- 
ing they may desire to make the assignee a party in order to 
reach the assets in his hands. Gresham, assignee, vs. Crossland 
etal ; City Bank of Macon vs. Same, 270. 


5. Where the assignee is solvent, honest and competent, and a case 
of real danger to the assets in his hands is not made, and where 
the creditors have the security of ultimate liability by solvent 
stockholders, the assignee will not be enjoined, at the instance of 
the creditors, from controlling the assets, pending a bill to set 
aside the assignment and to recover from the bank, etc., and a 
receiver will not be appointed to supersede the assignee in his 
functions before final decree. id. 

6. Taxes, judicial interference with collection of; there will be none 
on account of irregularities in return or assessment. Burke et al., 
es Speer, tax collector, et al., 3538. 

7. Creditors who have judgments against executor, have no right to 
enjoin other alleged creditors from obtaining judgments, Turk 
et al , vs. Ross, ex’r, et al., 378. 

8. Homestead, setting apart neither enlarges estate of debtor, nor di- 
vests any lien or claim which is superior to homestead right; 
hence injunction against application, to prevent such result, 
should be refused. Neston vs. Summey et al., 397. 

9. Estoppel, cise of, remedy is by injunction. Kirkpatrick os. 
Brown, 450. 

10. Perpetual injunction decreed if facts found demand it, even 
though not directed in express terms by verdict. McManus 
et al., vs. Cook, 485. 

11. Remittitur filed in clerk’s office denying injunction against exe- 
cution, latter may proceed immediately. Brown vs. Wilson 
et a., 604. 

12. Divorce, pending suit for, husband not restrained from collect- 
ing choses in action, unless it is obvious that fund will be put in 
peril by coming into his hands. Johnson vs. Johnson, 613. 


13. Relief act of 1863, application for injunction against sale for com- 
plainant to avail himself of, must set forth meritorious case. 
Aliegation that sheriff refuses to regard affidavit under act not 
sufficient. Dibble vs Pease, 618. 


14. Bill of exceptions, evidence presented to chancellor upon hearing 
of application for, must be embodied in. Harp et al., vs. Sapp, 
administrator, 624. 

15. Security on appeal not restrained from collecting condemnation 
money out of principal because latter’s attorneys were negligent, 
though latter was sick at the time, Odell vs, Mundy et al., 641. 
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. Municipal tax on business of national bank restrained. Mayor 
and Council of Macon vs. First National Bank, 648. 

. Verification of bill by affidavit of counsel, which fails to show 
that he knows any of facts alleged of his own knowledge, injunc- 
tion refused and no receiver appointed. lone & Co. et al., vs. 
Moody et al., 731. 

. Rights of complainant litigated in prior suit, execution not enjoined 
where no material facts are alleged additional to what were, or 
might have becn, set up by plea. Moore et al., vs. Hill et al., 760. 

. Multifarious, where bill is by reason of joining complainants 
whose titles to relief are disconnected, injunction properly re- 
fused. Ibid. 

. For contract and defendant’s inability to comply with it, to be 
ground for injunction, date and terms of contract ought to ap- 
pear. ITbid. 

Discretion refusing injunction as against alleged nuisance not 
controlled. Remedy at law adequate. Powell vs. Foster, 790. 

That certain creditors were restrained from enforcing judgments 
against city property, not prevent them from proceeding by 
mandamus to compel imposition of tax. Mayor and Council of 
Brunswick et al., vs. Dure, 808. 

. Judicial interference with collection of taxes by state, can be none. 
Decker et al., vs. MeGorran collector, 805; Geo. Mu. L. Ass et all., 
vs. MeGovan, collector, et al., 811. 


. Judgment not enjoined because counsel for plaintiff in suit indu- 
ced complainants to believe that case was settled, thus prevent- 
ing plea of set-off, where plaintiff is solvent. Hurris et al., vs. 
West. & A. R. 2. Co., 830. 


INSANITY. See Evidence, 30, 31, 33. 


INSURANCE. 

1. Though life policy contained provision that agent could not waive 
forfeiture, yet if after installment of interest on premium had 
become due, agent had notice that insured was sick, received 
the money and transmitted it to company, which received it, for- 
feiture was waived. Pied. & Arl. L. Ins. Co., vs. Lester, 812. 


INTEREST AND USURY. 


1. Contra*t to return in the autumn an amount of corn more in ex- 
cess of that borrowed the preceeding winter than seven per cent. 
thereon, is not usurious. asterlin et al., vs, Rylander et al., 
adm‘rs, 292. 
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. Original transaction usurious, usury infects all securities given in 


renewal. Archer vs. McCray, adm’r, 546. 


. Though payments be made on annual settlements, these annual 


accountings will not constitute points of departure from which 
limitation against recovery of usury will run. Jdid. 


. Novation by new party being introduced for one year, he then be- 


ing released by consent of all, and old contract renewed, it was 
still affected by taint. id. 

Where third person discharges balance due on land, taking title 
from vendor and giving bond to vendee to convey on payment 
of note, transaction is prima facie loan, with title as security. 
Annual percentage on amount advanced, though covered by sep- 
arate and successive notes, and called rent, is not rent but inter- 
est. Williamson vs. Wooten, 584. 


6. If contract was thus originally usurious, all payments on the so- 


called rent notes are to be treated as payments on the debt itself, 
no matter when made, nor under what changes as to the law of 


usury. Ibid. 


7. If original contract was untainted, and successive agreements for 


usury under name of rent were superadded, each being indepen- 
dent of the others, then each is governed by the law of usury exist- 
ing at time it was made, and payments thereon in excess of legal 
rate can be applied to original debt by plea of set-off only. 
T bid. 


8. On December 29, 1874, there was no law against usury in this 


state. Cooper vs. Braswell & Son, 616. 


9. Deed dated July 8, 1875, if tainted with usury, void as title; act 


10. 


repealing usury laws was itself repealed on February 24, 1875. 
T bid. 
Rate of interest specified in draft not usurious, holder can collect 
at that rate from drawer and indorser. Ware, ea’r, vs. City Bank 
of Macon, 840. 


INTERPLEADER. See Fauity, 15. 


INTERROGATORIES. See Evidence, 26. 


JOINT AND SEVERAL OBLIGATIONS. See Negotiable Instru- 


ments, 9; Parties, 4. 


JUDGMENTS. 
1. New trial granted, error to allow absolute judgment to be entered 


on verdict. Habersham et al.. ex’rs,vs. Wetter, guardian, et al., 11. 
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2. Purchaser of land after institution of proceedings to foreclose 
mortgage thereon, bound by judgment of foreclosure. Stokes 
vs. Maxell et al., 78. 

3. Notes express on face that they were for lots fronting thirty feet 
on certain street, and declaration superadds descriptive terms, 
necessary for evidence also to identify it, before special judg- 
ment can be rendered for purchase money of this particular lot. 
Hayden vs. Johnson. trustee, 104. 

. Gift, until complete, title is in donor, and judgment against him 
will bind land so as to prevent subsequent completion as against 
lien of judgment. Jones vs. Clark et al , adm’rs, 136. 

5. Confession in another state as collateral security on note given as 
collateral to two other notes, which were retained by the holder 
in this state, and the confession being held invalid by the courts 
of that state, the only matter which is res adjudicata is the inva- 
lidity of the judgment so confessed. The original notes are un- 
affected by the adjudication there National Bank of Augusta vs. 
Por, Man. Co., 157. 

Oral motion touching collateral matter sustained, judgment made 
matter of record; aliter, if refused. Gunnels vs Deavours, 196. 


. Res adjudicata; judgment for sureties on constable’s bond on suit 
for wrongful levy, no bar to action on title for property, though 
defendants purchased at constable’s sale. Greaves et al. vs, Mid. 
dlebrooks, 240. 


. Where commissioners of police have jurisdiction to try members of 
force for immoral or disorderly conduct, judgment that police- 
men has been guilty of such conduct is conclusive until reversed, 
Queen vs, City of Atlanta, 318. 

. Rule absolute against sheriff for failure to take replevy bond re- 
quired by law from defendant in attachment, his liability is ex- 
clusively to plaintiff in rule; general judgments against defend- 
ant of older date than attachment, do not take precedence. Ford 
& Booth vs. Perkersm, sheriff, et a., 359. 

. Relative dignity of debts is not changed by judgment against ex- 
ecutor. Turk et al., vs. Ross, executor, et al., 378. 

. Dormant, judgment does not become, though more than seven 
years may have elapsed between entries on execution, if def- 
endant, during that interval, was actively litigating with plain- 
tiff. Hugle & Phenix Man, Co. vs. Bradford, trustee, 385. 


Junior judgment to mortgage illegally recorded, but founded on 
antecedent debt, has priority of lien; purchaser under such 
judgment acquires good title against mortgage, though both 
judgment creditor and purchaser had actual notice thereof. 
Andreus vs. Mathews et al,, 466. 
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13. Contract, judgment rendered in case founded on, reciting that no 
issuable defense was filed on oath ; that plea was filed and lost 
does not contradict recital, unless it affirmatively appears that 
plea was sworn to and contained issuable defense. Jones vs. 
Vines, 491. 

14, Definite amount, judgment rendered by court for, not set aside 
because it fails to state that it is for plaintiff against defendant, 
where declaration sets forth cause of action and parties thereto. 
Adams os. Walker, 506. 

15. Debt created by, and judgment obtained against. vendee, by third 
person, after deed to him, but before decree on bill by vendor 
setting aside sale, the only equity of such bill being the vendor’s 
lien, such decree providing, also, for the satisfaction of the judg- 
ment for the purchase money, which was of prior date to that 
above mentioned : 

Held, that the land was subject to the judgment of such third per- 
son. Stevens, executor, vs. Sellars, administrator, 540. 


16. Plene administravit pleaded and judgment rendered quando accider- 
int ; execution has no lien on land which went into possession of 
administrator at death of intestate, even though he always 
claimed such land as his individual property, under prior gift 
from intestate. Smith vs. Smith et al., 550. 

. Purchaser not in possession of realty for four years, not protected 
against lien of judgment because creditor did not levy upon per- 
sonalty of debtor, though notified to do so. Henderson vs. Hill, 
595. 

. Amend judgment so as to conform to pleadings, motion to when 
too late. Irby etal., vs. Brown, 596. 

. Administrator, judgment against individually should only be en- 
tered in cases enumerated in $3573 of Code. J did. 

. Signature by counsel before rule of court as to mode of signing, 
judgment valid if entered on minutes. Odom vs. Causey, 607. 


. Order setting aside judgment because based on slave debt is mere 
nullity, and inadmissible upon trial of claim arising on levy of 
ji. fa. founded thereon. Rawson vs. Gregory, 733. 


. Execution on decree not enjoined where no facts are alleged ad- 
ditional to those which were, or might have been, set up by 
plea. Mooreet al., vs. Hill et al , 760. 

. Civil case transferred by the constitution to superior court in con- 
sequence of abolition of county court, competent to render judg- 
ment, in November, 1868, without a jury, no issuable defense 
having been filed. Redd, trustee, et al., vs. Davis, 823. 


. Executor, judgment against on debt of testator, though not ex- 
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pressed to be de donis testatoris, is amendable ; and even without 
amendment, it may be the basis of bill to reach assets distrib- 
uted to devisees before its rendition. J did. 

25. Title to devise sought to be affected being in trustee for benefit of 
minors, and the trustee being one of the original defendants to 
the bill, the judgment did not become dormant pending the liti- 
gation as to any of the beneficiaries. did. 

26. Where complainant’s demand has been reduced to judgment 
against executor after distribution, on suit brought before debt 
was barred, assets still in hands of devisee are not protected by 
lapse of time or by the statute of limitations, so long as judg- 
ment is in full force. d¢d. 


JURISDICTION. 

1. Receiver inadvertently appointed by state court on bill similar to 
one filed in U.S. court, and without knowledge of facts in fed- 
eral court, this court will not interfere with revocation of such 
order. May et al. vs. Printup, receiver, et al., 128. 

. Seduction, followed by desertion, failure to provide for seduced 
and her offspring, and the consequent death of both, constitute 
continuous acts of immorality; and, although the seduction by 
the policeman may have occurred before the creation of the board 
of commissioners, and before his connection with the police force, 
yet his subsequent conduct gave the commissioners jurisdiction 
of the case. Queen vs. City of Atlanta, 318. 

3. Appearance and answer on merits, full equity done though de- 
fendants reside without jurisdiction. Varner & Ellington et al. 
vs. Radcliff d& Lamb, 448. 

. Justice cannot render judgment for more than $50.09 within less 
than twenty days from date of summons. Mitchell vs. Braswell, 
532 ; Warfield vs. Ivey, 603. 

. That parties interpleaded and made no objection as to time of 
trial, not cure defect; everything then done was void. J did. 

. Waived, want of jurisdiction cannot be so as to make experimental 
cases for the courts. Ga. Mu. L. Ass. et al. vs. Mc Gowan, collector, 
et al., 811. 

. Drawer and indorser may be sued together without joining accep- 
tor. If latter intends to raise question of jurisdiction, he should 
do so in distinct terms when, or before, pleading to the merits. 
Ware, ex’r, vs. City Bank of Macon, 840. 


JURY. 
1. Two tried jointly for offense of which one may be convicted, 
though the other be acquitted, each is entitled to right of per- 
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emptory challenge, in its whole extent, unless agreement is en- 
tered into to the contrary. Cruce vs. State, 83. 

2. Separate verdicts may be returned, though more regular to em- 
brace findings in the same verdict. Ibid. 


3. Motion that panel of twenty-four jurors be put upon voir dire, and 
questioned as to competency and impartiality, is substantially to 
challenge each and all, and to prove their incompetency by them- 
selves, and should have been granted under 15 Ga. 41. Hovwell et 
al. vs. Howell et al, 145. 

. Jurors stricken for cause from panel of twenty-four, places need 
not be supplied so as to have full panel of twenty-four from 
which to strike, unless number qualified be reduced below twelve. 
Odom vs. Gill, 180. 

. Improper remarks by juror before qualification may be explained 
by him; and if made solely for purpose of avoiding jury duty, 
not render him incompetent. Moughon vs. State, 308. 

. Impeach verdict, juror cannot. Ibid; Oatis vs. Brown, 711. 

. Remark of juror showing fixed opinion and prejudice before trial, 
ground of new trial unless explained. Moncrief vs. State, 470. 

. That juror’s name was neither on the list nor in the box, no ground 
for new trial. Urquhart vs. Powell, 721. 

JUSTICE COURT. 

1, That papers were not filed in clerk’s office of superior court by 
justice until seven days before next term, no ground to dismiss 
appeal. Cannon, adm’r, vs. Sheffield, 103; Robison vs. Medlock, 598. 

2. Amended by justice, can judgment be after appeal? did. 

3. Judgment for more than $50.00 cannot be rendered within less 
than twenty days from. date of summons. Mitchell vs. Braswell, 
532; Warfield vs. Ivey, 603. 

4. That.parties interpleaded and made no objection as to time of 
trial, not cure defect. Ibid. 


5. Issuable defense on oath to action ex contractu not required in, 
nor on appeal therefrom. Howell vs. Glover, 774. 


LANDLORD AND TENANT. 
1. Can judgment be entered against surety of tenant holding over 
without suit on bond? Westbrook et al., adm’rs, vs. Moore, 204. 


2. Where factors received cotton on which landlord had special lien 
for rent, and when latter was about to sue out distress warrant, 
former informed him that there was cotton enough to pay both, 
upon which he desisted, and the cotton was converted to their 
use : 

Held, that an implied promise to pay the rent arose. Saulsbury, Res- 
pess & Co., vs. McKeilar, 301. 
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3. Special lien for rent on crop dates from maturity of crop, and is 
superior to all liens except taxes. Jbdid. 

4, Rented land upon which was growing crop, sold under execution 
vs. landlord and tenant evicted, consideration of rent note failed; 
if tenant re-entered under purchaser, right to collect rent was in 
latter, Ferguson vs. Hardy et al, adm’rs, 758. 

5. Lien for supplies without contract in writing, landlord alone can 
have, and such relation must appear in affidavit of foreclosure. 
Eve vs. Crowder, 799. 


LEVY AND SALE. 

1. Where party agreed to pay off judgment for purchase money if 
land was conveyed to him, and instead of doing so, took assign- 
ment thereof, illegality is proper remedy to prevent enforcement. 
Flournoy vs. Silman, adm’r, et al., 195. 

. Amendment filling blank in judgment left for costs, with amount 
stated in execution, no cause of dismissal of levy, unless execu- 
tion is proceeding for costs only. McLendon vs. Frost & Cren- 
shaw, 350. 

. Member of partnership contracts that if defendant will advance 
money to pay fi. fa., fund, after being used for atime, shall be 
applied to its payment, partnership cannot apply money to in- 
debtedness due to it by defendant, then purchase execution and 
enforce itscollection. Purchase will operate as payment. Jdid- 

. Principal, levy upon personalty of sufficient to satisfy ji. fa., and 
the same delivered to assignee in bankruptcy of principal by 
sheriff, discharges surety Fleming, guardian, vs. Odum, trustee, 
362. 

. Assignee has no authority to take property seized on final process 
of state court. did. 

. Undivided half interest may be sold under levy and advertise- 
ment of entire lot. Perkerson, sheriff, vs. Overby et al., 414. 

. Judgment junior to mortgage illegally recorded, but founded on 
debt antecedent thereto, has priority of lien; purchaser under 
fi. fa. issued from such judgment, will acquire good title against 
mortgage, though both judgment creditor and purchaser had 
actual notice. Andrews vs. Mathews et al., 466. 

. Injunction denied, execution may proceed as soon as remittitur is 
filed in clerk’s office. Brown vs, Wilson etal., 604. 

. Executory trust, property held under, not subject to levy and sale 
at law. Johnston, survivor, vs. Redd, trustee, 621 ; Jennings, trus- 
tee, vs. Coleman & Newsom, 718. 

. Had plaintiff alleged and proved that income was more than rea- 
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sonable support for beneficiary and family, surplus applied to 
her separate indebtedness, Ibid. 


11. Plaintiff in fi. fu. purchasing at sale stands upon same footing as 
any other purchaser in respect to irregularities of sheriff in levy- 
ing, advertising and selling ; if he buys without notice he ac- 
quires good title. Humphrey, adm’r, vs. McGill et al., adm'rs, 
et al., 649. 


. On failure to comply with bid, sheriff may re-sell within legal 
hours, on same day, without re-advertisement. did. 


. Executor, fi. fa. against, which directs seizure of his property, 
cannot be levied upon the effects of the estate. Lemon vs. Thaz- 
ton, ex’r, 706. 

. Dismissal of levy not had because it simply describes premises as 
‘‘one house and lot in Georgetown, known as the Oatis place.” 
Oatis vs. Brown, 711. 


. Venue of levy stated thus: ‘‘ Georgia, Mitchell county,” and land 
described by number and district, sufficiently plain. Scolly & 
Co. vs, Butler, 849. 


LICENSE. See Zaz, 5 


LIEN. 


1. Factors, as general rule, have lien on property of principal in 
their possession ; but whether they have such lien in a particular 
case, or can sell at a particular time, may depend on contract, 
und if there be such contract, it will govern. Heard vs. Russell 
& Potter et al., 25. 


. Special lien for rent on crop, dates from maturity of crop, and is 
superior to all liens except taxes. Saulsbury, Respess & Co. vs. 
McKellar, 301. 


. Possession of debtor as tenant of purchasers from him for four 
years before levy, land not subject, if sale was bona fide. Hd- 
wards, guardian, vs, Stinson, 443, 

. Remedy provided in $1970 of Code, not available to person taking 
absolute deed as security, where no bond for reconveyance has 
been given. Griggs vs. Strippling, 500. 

. Sale by administrator to pay debts under order of ordinary, divests 
lien of mortgage and transfers to fund. Newsom, adm’r, vs 
Carlton, adm’r, 516. 


. Machinists have no lien on real estate unless machinery furnished 
is attached to, and becomes incorporated with, realty. Scofield & 
Son vs. Stout, Mills & Temple, 537. 


. Corporation engaged in business of making and repairing n-a- 
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chinery,, entitled to lien of machinist. Loudon, assignee, et al., 
vs, Coleman, receiver, et al., 658. 

Sale of property subject to lien before suit brought thereon, under 
legal process, lien attached upon proceeds. J did. 


@ 


9. Any writing importing assertion of lien, which came to hands of 
officer at or before sale, sufficient to hold up money, if purpose 
of more regular notice was accomplished, and lien was after- 
wards urged as claim on fund in court. did. 

10. Machinist whose lien has not been established by judgment, must 
prove all the facts requisite to existence thereof. bid. 

11. Portion of claim a running account, and rest no part thereof but 
covered by acceptance, payable to order of third person, the two 
matters are separate and each complete in itself. Record of lien 
in time for one may be too late for the other. did. 

12. Construction being distinct in its nature from subsequent repairs, 
law will presume that it took place under distinct engagement. 
Ibid. 

13. Machinist who merely manufactured or sold materials for repair- 
ing machinery, and did not concern himself with uniting the 
materials to the machinery, not entitled to lien. Idd. 

14. Nor was he entitled to such lien for repairs made at his shop on 
detached parts, if he did not detach nor restore them to position. 
T bid. 

15. Fertilizers, lien for, may be created before crop is planted. Hard- 
wick vs. Burtz, 773. 

16. Landlord can alone have lien for supplies without contract in 
writing, and such relation must appear in affidavit of foreclo- 
sure. Eve vs. Crowder, 799. 

17. Attorney's fees, stipulation in crop lien in shape of draft for pay- 
ment of, was part of contract of drawer with acceptor as to lien, 
etc., and are not collectible by holder in actionon draft. Ware, 
ex’r, vs, City Bank of Macon, 840. 

18. Where such draft also contained undertaking by drawer to deliver 
to acceptor specified crop of cotton, this was for the protection 
of the acceptor. Holder had no right to enforce lien after cot- 

ton reached acceptor’s hands. J Did. 


LIMITATIONS, STATUTE OF. 
1. Purchaser of land subject to mortgage, after institution of pro- 
ceedings to foreclose, is bound by the judgment of foreclosure, 
and cannot set up limitation act of 1869, though cause of action 

arose prior to 1865. Stokes vs. Maxwell et al., 78. 


%. Administrator, after purchase by at his own sale, thirteen years is 
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an unreasonable time for heirs at law to wait before they move 
to set aside same. fuller et al. vs. Little, adm’r, et al., 338. 


3. Complainants being all of full age before 1865, and cause of action 
having arisen before that year, bill is barred by act of 1869. did. 


Possession of defendant as tenant of purchasers from him, for four 
years before levy, land not subject if sale was bona fide. Hd- 
wards, guardian, vs. Stinson. 

Annual accountings not constitute points of departure from which 
six months’ limitation against recovery of usury will run, there 
never having been a purging of the usury and another security 
taken for balance. Archer vs. McCray, 546. 

Purchaser not in possession for four years, not protected against 
judgment because creditor did not levy upon personalty of 
debtor, though notified to do so. Henderson os. Hill, 595. 


Action against administrator in individual and representative ¢a- 
pacity ; judgment rendered in August, 18€7, but entered against 
defendant individually only. Execution issued against him in 
both capacities, upon which various entries were made. In July, 
1873, ji. fa. was transferred, and again in January, 1875. In 
February, 1877, second transferree moved to amend judgment so 
as to make it conform to pleadings. Motion not barred. Irby 
ét al. vs Brown, 596. 

8. Relief act of 1868, limitation to application for benefit of ; dili- 
gence necessary. Dibble etal. vs. Pease, 618. 


9. Where complainant’s demand has been reduced to judgment 
against executor after distribution, on suit brought within time, 
assets in hands of devisees not protected by lapse of time or by 
statute of limitations, so long as judgment is in fullforce. Redd, 


trustee, et al. vs. Davis, 823. 

10. Bridge, public, building of let out by contract, and county fails to 
take bond required, it is liable for damages from defective con- 
struction, even though injury occurred more than seven years 
after completion. Mackey vs. The Ordinaries, ete., 832. 


LOST PAPERS. See Praetice in Supreme Court, 32. 
MACHINISTS’ LIEN. See Lien, 6, 7-14. 


MANDAMUS. 

1. That creditors of municipal corporation were restrained from 
enforcing judgments against city property, not prevent them 
from proceeding by mandamus to enforce imposition of tax, 
Mayor, ete , of Brunswick et al. vs. Dure 803 


58 
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2. Answer may be filed within thirty days after return term, and 
mandamus absolute cannot issue until opportunity for such action 
is afforded. bid. 


MESNE PROFITS. See Hjectment, 1, 2. 
MINING COMPANIES. See Constitutional Law, 4. 
MARSHAL. See Sheriff, 4. 


MORTGAGE. 

1. Purchaser of land subject to lien of mortgage, who purchases after 
mortgagor has been served with 72/e nisi, concluded by judgment 
of foreclosure, although latter was not served until after term 
to which rule was returnable. Stokes vs. Marwell et al., 78. 


. Such purchaser cannot set up limitation act of 1869, though cause 
of action arose prior to 1865. did. 

. Rule nisi signed by petitioner’s attorneys valid, especially when 
supported by rule absolute signed by judge. Middlebrovks vs. 
Warren, Waliace & Co., 230. 

. Head of family who was defendant to foreclosure of mortgage, is 
concluded by judgment as to payments alleged to have been 
made before foreclosure. bid. 

. Incumbrances on homestead, mortgage to secure money loaned to 
remove, valid against all the land until all the money is paid. 
Ibid. 

. Deed executed, accompanied by bond to reconvey on payment of 
money loaned, passes title. Jarvis & Wilson vs. Burke et al., 232. 

. Day on which rule nisi to foreclose was served should be counted 
in estimating time. Hnglish vs. Ozburn, trustee, 392. 

. Judgment junior to mortgage illegally recorded, but founded on 
debt antecedent to mortgage, has priority of lien; purchaser 
under fi. fu. issued from such judgment, will acquire good title 
against mortgage, though both judgment creditor and purchaser 
had actual notice thereof. Andrews vs. Mathews et al., 467. 


. Note traded upon representation that it is secured by mortgage 
held by transferrer, and latter subsequently transfers mortgage 
to maker, and latter is sued to insolvency on note, transferrer 
liable. Holbrook vs. Davidson, 503. 


9. Deed made in 1864 as security for debt, passed title though wife 
did not consent, and though debtor retained possession under 
bond for title; in equity, conveyance is only mortgage, but 
debtor must redeem. West vs. Bennett, 507. 
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10. Sale by administrator to pay debts under order of ordinary, di- 
vests lien and transfers to fund. Newsom, adm’r, vs. Carlton, 
adm’r, 516. 

11. Exemption waived as to certain personalty embraced in mortgage, 
valid. Allen et al. vs. Frost, 558. 

12. From existence of power to mortgage, and its due exercise, right 
to foreclose necessarily follows; but court may so mould order 
of sale as not to precipitate disposition of city water-works for 
arrearages of interest on bonds only, without affording reasona- 
ble time for raising adequate fund by taxation. Adams et al., 
trustees, vs. Mayor, etc., of Rome, 765. 


MUNICIPAL CORPORATIONS. 

1. Action for injuries resulting from falling in cellar door; plaintiff 
showed that door was left open after dark, and that occupant 
of store was fined by recorder for violation of ordinance which 
prohibits leaving open of cellar door after sundown, non-suit 
properly refused. City Council of Augusta vs. Hafers, 151. 

2. Whether system of defendant in regard to allowing cellars on its 
sidewalks, is reasonably calculated to insure safety of those who 
travel on it, is question for jury and not for court. did, 


3. Acquittal in state court on prosecution for assault and battery, 
not bar prosecution under municipal ordinance. McRae vs. 


Mayor ete., of Americus. 

4. Where municipal corporation has exchanged lots with railroad 
company, under contract that street should be forever closed, 
and the company has expended large sums of money thereon, 
and the city now threatens to open said street, paying the usual 
damages therefor under the provisions of its charter, asserting 
that the authorities had no power to make the contract: Held, 
that a demurrer to a bill by the railroad company praying the 
cancellation of the contract of exchange of lands, or if that be 
impracticable, general relief, was properly overruled. Mayor, 
ete., of Atlanta, vs. Muc. & W. R.R. Co., 251. 

. Where commissioners of police have jurisdiction to try members 
of the police force for immoral conduct, their judgment is con- 
clusive until reversed. Queen vs. City of Atlanta, 318. 

. Seduction, followed by desertion, failure to provide for the se- 
duced and her offspring, and the consequent death of both, con- 
stitute continuous acts of immorality; and although the seduction 
may have occurred before the creation of the board of commis- 
sioners, and before plaintiff’s connection with the police force, yet 
his subsequent conduct gave the commissioners jurisdiction. Ibid. 

7. Having been so adjudged guilty and discharged, he cannot recover 
from the city his salary for the remainder of his term. did. 
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8. Negligence of city in construction of embankment in street, etc., 
real cause of injury, it is liable, though plaintiff's horses took 
fright. City of Atlanta vs. Wilson, 544. 

9. National bank, business of, not taxable by municipal authorities. 
Mayor, etc., of Macon vs. First Nat. Bank, 648. 


10. Where charter confers power to make all contracts which mayor 
and council may deem necessary, and to hold and convey, etc., 
realty and personalty, they may, after the erection of water- 
works with the proceeds of municipal bonds, make valid con- 
tract of mortgage upon such property to secure the payment of 
such bonds. Adams et al., trustees, vs. Mayor, ete., of Rome, 765. 


11. Though the bonds were issued under special act of general as- 
sembly which provided for their payment by taxation, and 
though holders received them with no other provision for their 
protection, the mayor and council were not confined to an exer- 
cise of the taxing power for their liquidation, but might devote 
thereto, by contract of mortgage or sale,the water-works. bid. 


12. Because the act required as condition precedent to issuing bonds, 
consent vote of majority of qualified voters, not follow that any 
vote was necessary to authorize execution of mortgage. Ibid. 

13. Competent for court on foreclosure of mortgage so to mould 
order of sale as not to precipitate disposition of property for 
arrearages of interest merely, without affording reasonable time 
to raise adequate fund by taxation, did. 

14. That city alone is empowered to license its liquor-dealers, not pre- 
vent them from being acted on by general law of state imposing 


specific tax on their employment. Decker et al., vs. McGowan, 
collector, 805. 


NATIONAL BANKS. See TJazes, 7. 


NEGOTIABLE INSTRUMENTS. 

1, Draft in blank as to amount, drawn by several drawers, and payee, 
before acting to his injury, has notice that one of the drawers 
limited amount to be inserted, liability of such drawer will be 
restricted accordingly. Clower & Culpepper vs. Wynn et al., 
ex’x8, 246. 


2, Renewal of notes for consideration of additional time and new 
security, makes novation, which estops defendants from opening 
question of original consideration. Windham vs. Doles et al., 
265. 

3. Note traded upon statement that it is secured by mortgage held 
by transferrer, and he subsequently transfers mortgage to maker, 
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and latter is sued to insolvency on note, transferrer is liable. 
Holbrook vs. Davidson, 503. 


4. Deed to land is not a ‘‘like instrument” with promissory notes, 
and, therefore, indorsers cannot be sued in same action with 
maker, and trial be had in county of residence of latter. Me- 
Guire vs. Wagnon et al., 591. 

. Indorser of note payable at chartered bank, has right to assume 
that it was intended for negotiation at such bank, unless other- 
wise informed, and is entitled to notice of non-payment. Ran- 
dolph vs. Fleming, 776. . 

. Prepayment and acceptance of interest to a given time, on note 
past due, is evidence of contract for indulgence until time has 
expired. bid. 

Drawer and indorser may be sued together without joining ac- 
ceptor ; if iudorser intends to raise question of jurisdiction, he 
should do so in distinct terms, when, or before, pleading to merits. 
Ware, administrator, vs. City Bunk of Macon, 840. 


If, in fact, suit is against drawer and indorser, they should be so 
described in declaration. did. 

9. Action by holder on bill payable to order of drawer, and indorsed 
by him and another in blank, the two are to be treated as in- 
dorsers, or as drawer and indorser, and not as joint promissors. 
T did. 

Notice to sue must specify the county of debtor’s residence. Ibid. 


Where draft had in body of it a mortgage or crop lien in favor of 
the acceptor, and also an undertaking to deliver to him a speci- 
fied crop of cotton, the lien was for the protection of the ac- 
ceptor <A holder was under no duty to enforce the lien against 
the cotton after it reached the acceptor’s hands. Jbdid. 

Rate of interest being specified by draft, not usurious, holder could 
collect at that rate from drawer and indorser. But stipulation 
for attorney’s fees was part of contract of drawer with acceptor 
as to lien, etc., and could not be enforced by holder in action on 
draft. did. 

See Banks. 


NEW TRIAL. 

1. Devisavit vel non the issue, and court refuses to dismiss three of the 
saveators out of the case, writ of error not lie to such ruling after 
new trial has been ordered on motion of propounders. Haber - 
sham et al., executors, vs. Wetter, guardian, et al., 11. 

2. Judgment, absolute, should not be entered on verdict after grant 
of new trial. did. 

8. Objection to appointment of auditor, with interlocutory excep- 
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tions thereto at previous term, may be incorporated and renewed 
in motion for new trial, and error assigned upon refusal to grant 
new trial because appointment was error. Heard vs. Russell 
Potter et al., 25. 

Ejectment, boundary between two town lots in question, diligence 
requires that records should be searched before trial for deed 
from a known early proprietor. Jenkins vs. Means, adm’r, 55. 

. Discovery by defendant, after trial, of deed of which he was pre- 
viously ignorant, not cause for new trial, where it does not ap- 
pear that deed is one with which his title is connected. Ibid 

Under laW which inhibits recovery by employee of railroad when 
not free from fault himself, verdict is contrary to evidence. 
Georgia R. R. & Bk’g Co., vs. McDade, 73. 

. Though no issuable defense be filed, if judgment be rendered with- 

out proof of material allegations, new trial ordered. Hayden va. 

Johnson, trustee, 104. 

. Motion not too late because made after previous motion to set 
aside judgment has been denied. Jdid. 

Verdict right on strict law and pleadings, yet grant of new trial 
not controlled, where a more equitable result could be reached 
by an amendment of the pleadings. Georgia R. R. & Bk’g Co. 
vs Hamilton, 171. 

. Verdict is supported by law and evidence; evidence conflicting, 
court will not interfere. Jarvis & Wilson vs. Burke et al., 232; 
Greaves et al., vs. Middlebrooks, 240; Jennings vs. State, 307; 
Moughon vs. State, 308; Dewberry vs. Shannon, adm’2, et al , 311; 
Dawson vs, State, 333 ; Arwood vs, State, 391; Varner & Elling- 
ton et al., vs. Radcliff & Lamb, 448; Anderson, executor, vs. Usher 
et al., 567; Ware, executor, vs. Reese, 589; Cooper vs. Braswell & 
Son, 616; Humphrey, adm’r, vs. McGill et al., adm’rs, et al., 649; 
Cotton States L. Ins. Co. vs. Merritt, adm’r, 564; Dobbins vs. Clark &: 
Cole, 709; Oatis vs. Brown, 711; Urquhart vs. Powell, 721; Arnett 
vs. Paulett, adm’r, 856; Greene vs, State, 859; West. and At. R. R. 
Co. vs. Brown; Morris vs. Lee, adm’, et al., 889. 

Immaterial errors no ground of new trial. Saulsbury, Resspess & 
Co. vs. Weaver, 254; Douglass vs. Boynton, 283; Cherry, trustee, 
vs. Davis, 454; Thompson et al., vs. Davitte et al., ex’rs, 472. 

Verdict being contrary to evidence and principles of equity, new 
trial is ordered. Puffer vs. Peabody, adm’r, 295; Swindle vs. Poore, 
336. 


3. Judge trying case without intervention of jury, judgment will re- 


ceive same consideration as verdict. Phillips, Jr., vs. Adair et al., 
370; Wynn vs. Bryce, guardian, 529; Mann, assignee, vs. Cunning- 
ham & Co, et al., 880. 
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14. Newly discovered impeaching testimony no ground of new trial. 
Arwood vs, State, 391. 

Extravagant recovery for injury in itself moderate, not upheld 
against anybody or in favor of anybody. Goins vs. West. R. R. 
of Ala., 426. 

Newly discovered cumulative testimony no ground of new trial. 
Smith vs. State, 513. 

Grant of new trial not interfered with where charge was obscure 
and subject to be misunderstood. West vs. Wheatley & Co., 559. 

Consent order to file motion and brief of evidence within given 
time after adjournment, movant must abide by bargain. Time 
is of essence of contract. West. & At. R. R. Co. vs Johnson, 626. 

Discretion granting new trial not readily interferred with. Delane 
vs. Cent. R. R. & Bk’g Co., 633; Sharp, adm’r, et al, vs, Findley 
et al., 722; Morrison vs. Latimer; Kirkland vs. Wade, guardian; 
Hunt vs. Southwestern R. R. Co., 880. 

Motion to distribute money, where all is awarded to one claimant, 
he and custodian of fund are the only necessary parties to mo- 
tion for new trial. Loudon, assignee, et al. vs. Coleman, receiver, 
et al., 654, 

‘* Approved ” entered by presiding judge on motion for new trial, 
sufficient verification of matters of fact recited. did. 

Approval of agreed brief of evidence, dated after motion was 
heard, on same day as certificate to bill of exceptions, sufficient 
authentication to authorize its being sent up as portion of tran- 
script of record. did. 

That juror’s name was neither on the list nor in the box, no ground 
for new trial. Urquhart vs. Powell, 721, 


Newly discovered evidence in this case not such as will authorize 


new trial. Griggs vs. State, 738. 

Circumstantial, the evidence being, and not plainly insufficient, 
verdict should stand. Weighing evidence and finding truth in 
obscure case is work that can be best done by jury. | ddd. 

Though receipts were erroneously admitted, yet if at later stage 
of trial, signatures were properly established, admission consti- 
tutes no ground for new trial. Piedmont & Arl. L. Ins. Co. vs. 
Lester, 812. 

Newly discovered cumulative testimony, which could have been 
discovered and used at trial with ordinary diligence, new trial 
refused, especially where vague and uncertain. Arnett os. Paw- 
lett, adm’r, 856. 


NON-SUIT. See Practice in Superior Court, 16. 
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NOTICE. See Service, 9. 


NOVATION. See Contracts, 7, 10. 
NUISANCE. Sce Injunction and Receiver, 21. 


PARENT AND CHILD. 
1. Gift from parent to, what will warrant presumption of. Jones vs. 
Clark et al., administrators, 136. 

Land covered by deed to minor is not the property of the father 
so as to authorize latter to convey right tooverflow same, though 
he may have exercised other general acts of ownership, the deed 
to minor having been legally recorded. Furmer, trustee, vs. 
MeDonald, 509. 

Parental power may, by voluntary contract, be released to an- 
other. Benily et al. vs. Terry et al., 555. 

Agreement to care for child, and the fact that it was taken when 
sick and supported comfortably for five years, sufficient consid- 
eration to support such contract. did. 

Contract, though made by wife with child’s father, enforced if 
acquiesced in by husband. bid. 

6. Revocable only for sufficient legal reasons. J did. 


ORDINARY. See Administrators and Executors, 9. 


PARTIES. 

1, Suit by husband and wife to recover property which belonged to 
latter at time of marriage, husband (if marriage was prior to 
1866) is concerned to enforce his marital rights, and is, therefore, 
substantial party plaintiff. Carswell, executor, vs. Schley et al., 17. 

New trial, person not a party cannot move for. Cent. R. R. & 
Bk'g Co. vs. Craig, 185. 

Motion to distribute money, all of which is awarded to one claim- 
ant; some of defeated claimants move for new trial without 
making others parties. Successful claimant and custodian of 
fund are the only necessary parties. Loudon, assignee, et al. vs. 
Coleman, receiver, et al., 653. 

Action maintainable against two survivors of three makers of 
joint bond, if other maker died insolvent, though deceased was 
principal and survivors sureties. Hall, Judge, for use, vs. 
Woolley et al., 755. 


PARTNERSHIP. 
1. Authority to tax all persons exercising any profession, exercised 
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by taxing each member of a law firm separately. Lanier va. 
Mayor, ete., of Macon, 187. 

2. Service as to one partner and no return as to other, latter may 
come in as late as trial term and acknowledge ; judgment ren- 
dered at or after second term succeeding will affect third per- 
sons. Oatis vs. Brown, 711. 


PAYMENT. See Levy and Sale, 4. 


PLEADINGS. 
1. Confession of cause of action. failure to plead issuably is not. 
Hayden vs. Johnson, trustee, 104. 

Plea to jurisdiction filed, though subsequently held defective by 
supreme court : not too late, on presentation of remittitur, to 
plead res adjudicata. National Bank of Augusta vs. Southern Por- 
celain Manufacturing Co., 157. 

Practically speaking, this is plea in bar, and could come in as 
amendment to general issue, which is considered filed in all cases 
which are answered at appearance term. bid. 

Pendency of former action is defense appropriate to plea and not 
to motion. Aennon vs. Petty, 175. 

If motion were proper, should have been made at first term. 
Ibid. 

Motion to strike part or all of special plea not in order after evi- 
dence is allin Johnson, ordinary, vs. McCollough et al., guardians, 
et al., 212. 

Nor is it then proper to rule out evidence, which, as the plea stood, 
was legally admitted. did. 

Rule nisi to foreclose mortgage signed by petitioner’s attorneys, 
valid, especially when ‘supported by rule absolute signed by judge 
himself. Middlebrooks vs. Warren, Wallace & Co., 230. 

Avoidance, pleas in must be specially pleaded; evidence of former 
adjudication not admissible under general issue. Greaves 0s. 
Middlebrooks, 240. 

Pendency of former suit pleaded by acceptor, in this that he was 
member of firm of drawers, and had been heretofore sued with 
the other members on the draft, properly stricken, as it was not 
stated whether he was sued as one of the drawers or as acceptor. 
Smith vs. Printup Bros. & Co., 244. 

For same reason plea in bar that verdict had been obtained in 
such former suit was properly stricken. did. 

Where plaintiff proves contract sued upon to be one of suretyship 
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on part of married woman, no special plea is requisite to make 
evidence available. Saulsbury, Respess & Co. vs. Weaver, 254. 

13. Homestead, proceeding to render liable for material furnished for 
improvement of, must show grounds of same, etc., as in other 
suits against trust estates. Willingham & Dunn vs. Maynard et 
al,, 330. 

Complaint upon note cannot be amended by adding count setting 
up that plaintiff held title to certain property as security for the 
payment of the debt sued on, praying that such property might 
be sold, the note sued on paid out of the proceeds, and the sur- 
plus turned over to defendants. The cause of action thus set up 
is new, and a new judgment is prayed. Long et ux. vs. Bullard, 
355. 

Declaration in attachment construed in connection with attach- 
ment papers if distinctly referred to therein, and held sufficient 
though it embrace no special prayer for judgment. King vs. 
Thompson, 380. 

That defendant is not indebted, is not plea of general issue when 
it proceeds to set forth specially certain facts as constituting 
reason why he is not indebted Dendy vs. Gamble & Copeland, 
434. 

Quantum meruit for services may be joined with count on contract, 
and if latter be not proved there may be recovery on former. 
Ware vs Reese, 588. 

Action against bank for violation of instructions in reference to 
collection of bill, law implies contract to obey instructions, and 
on part of bailor to pay reasonable compensation ; omission of 
allegations as to such implied matters not render declaration 
fatally defective. Central Georgia Bank vs. Cleveland National 
Bank, 667. 

Justice court, issuable defense to action ex contractu not required 
in, nor on appeal therefrom Howell vs. Glover, 774. 

In civil case transferred to superior court in consequence of abo- 
lition of county court, competent, in November, 1868, to render 
judgment without a jury, no issuable defense having been filed 
on oath. Redd, trustee, et al., vs. Davis, 823 

Drawer and indorser may be sued together without joining ac- 
ceptor. If indorser intends to raise question of jurisdiction, he 
should do so in distinct terms when, or before, pleading to the 
merits. fave vs City Bank of Macon, 840. 

22. If, in fact, suit is against drawer and indorser, they should be so 
described in declaration. did. 


Plea by surety setting up parol cotemporaneous promise that he 
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was to remain such for a few days only, and that stipulation was 
omitted by mistake on his part, and by fraud on the part of 
creditor, insufficient. It should specify in what the mistake and 
fraud consisted. Mansfield vs. Barber,. 851. 


PRACTICE IN THE SUPERIOR COURT. 

1. Judgment on demurrer to bill affirmed by supreme court, cause, 
whether defendant has answered or not (discovery being waived), 
stands for trial as soon as remittituris entered. Carswell, ex’r, vs. 
Schley et al., 17. 

2. That court, after argument of motion for non-suit, on trial of 
claim, recalled sheriff and drew from him fact as to person upon 
whom he served notice of levy, and directed him to amend ac- 
cordingly, not error. Primrose vs. Browning, 69. 

3. Refusal of court to allow traverse of amended entry to be made 

° * 
issue for separate trial, not error. bid. 

4. Action on contract where no issuable defense is filed on oath, 
plaintiff must prove material allegations of declaration. Hayden 
vs, Johnson, trustee, 104, 

5. Pendency of former action is defense appropriate to plea and not 
to motion. Kennon vs. Petty, 175. 

6. If motion were proper, it should have been made at first term. 
Ibid. 

7. Oral motion touching collateral matter granted, proper to place 
judgment of record; aliter, if refused. Gunnels vs. Deavours, 196. 

8. Motion to strike all or part of special plea not in order after evi- 

dence is allin. Johnson, ordinary, vs. McCullough et al., guardi- 
ans, et al., 212. 
9. Nor is it then in order to rule out evidence whick, as the ple 
stood, was legally admitted. bid. 
10. Agreement of counsel] that certain case shall abide the judgment 
of supreme court on other case, cannot be enforced if latter be 
not carried up and decided. Windham vs. Doles et al., 265. 
11. Civil case, counsel have no right to read to jury report of decision 
of this court. Duouglass vs, Boynton, 283. 
12, Jury all night considering case, witness cannot be recalled without 
consent of all parties. King vs. Thompson, 380. 
13. If recalled, adverse party should be allowed right of cross-exami- 
nation. bid. 
14. Trial before court without intervention of jury does not dispense 
with necessity of making such legal points as are deemed _ perti- 
nent. Anderson, euv’r, vs. Usher et al., 567. 
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15. Quantum meruit for services may be joined with count on con- 
tract, and if latter be not proved, recovery may be had on for- 
mer. Ware, ea’r, vs. Reese, 588. 

16. Negligence presumed from some facts proved, and scope for 
reasoning by jury as to whether presumption is, or is not, rebut- 
ted by other facts, non-suit not awarded. Hankerson vs South- 
western R. R Co, 598. 

. Sheriff’s answer to money rule sets up certain amount as expenses 
incident to keeping and selling perishable property; in absence 
of traverse, account must be allowed. Wall, trustee, vs. Clark et 
al., 631. 

18. One partner served with no return as to other; latter may ac 
knowledge even as late as trial term; judgment rendered at or 
after second term succeeding will affect third persons. Oatis vs. 
Brown, 711. 

Appeal from justice court in action ex contractu, issuable defense 
on oath,not required. Howell vs. Glover, T74. 

. In civil case transferred by constitution to superior court in con- 
sequence of abolition of county court, competent to render 
judgment in November, 1868, without jury, no issuable defense 
having been filed. Redd, trustee, et al , vs. Davis, 823. 

21. Intimation at any time in course of trial as to proof, or as to guilt 
of accused, error. Parks vs. State, 879. 


PRACTICE IN THE SUPREME COURT. 

1. Devisavit vel non the issue, and court refuses to dismiss three of 
the caveators out of case, writ of error not lie to such ruling after 
new trial has been ordered on motion of propounders. Haber- 
sham et al., ears, vs. Wetter, guardian et al., 11. 

2. Motion for new trial and motion in arrest, both pending, and for- 

2. Mot f trial and mot t, both pending if 
mer is sustained; writ of error not lie to subsequent dismissal of 

latter. Ibid. 

3. Judgment on demurrer to bill affirmed by the supreme court, 
~ause, Whether defendant has answered or not (discovery being 

yaived), stands for trial as soon as remittitur is entered. Cars- 
well, ex’r, v8. Schley et al., 12. 

4, Certificate of clerk, none attached to bill of exceptions, writ of 
error dismissed. Goodman vs. Morris, 60. 

5. To avoid dismissal for absence of such certificate, properly au- 
thenticated bill of exceptions must reach clerk of this court be- 
fore it has finished circuit to which plaintiff's case belongs. Ibid. 

6. So far as act of February 26th, 1877, provides for hearing of cases 
after circuit is passed to which they belong, at next term, it is 
unconstitutional. did. 
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. Entry of filing being the appropriate evidence of the time of, state- 
ment in certificate of clerk contrary thereto not considered. 
Clements vs. Collins, 125. 


. Immaterial in what portion of record certificate of clerk is found, 
if sheets are united. bid. 

. Pendente lite bill of exceptions not considered unless error be as- 
signed thereon. Howell et al. vs. Howell et al., 145. 


. Bill of exceptions filed by person not a party, real party cannot 
be substituted by amendment. Cent. R.R. & Bk’g Co. vs. Craig, 
185. 

. Reversal carries costs against defendant in error, and judgment 
therefor is proper under §4290 of Code, though condition chang- 
ing reversal into affirmance is accepted. Gunnels cs. Deavours, 
196. 

Acknowledgment of due and legal service bearing same date as 
that of filing, not too late. Cowart vs. Page, 235. 


3. Erased date not regarded if another has been substituted which 


can be distinctly read. did. 


. Authentication of bill of exceptions, because of judge’s death, in 
manner prescribed in $4255 of Code, date of death need not ap- 
pear, full diligence having been shown. Jdid. 

Interlineations in bill of exceptions, and also in one of authenti- 
cating affidavits, addition to interlined affidavit, subsequent in 
date to original, to effect that interlineations were sworn to, 
without stating what interlineations, construed as referring to 
those in affidavit. Those in bill of exceptions treated as made 
before any authenticating affidavit was sworn to. did. 

. Bill of exceptions and record transmitted by mail lost, plaintiff 
should move at term of this court to which writ of error was re- 
turnable, to have copies established; motion comes too late at 
subsequent term. McLendon vs. Holland, 242. 

Grounds of motion for new trial not certified to be true, not con- 
sidered. Puffer vs. Peabody, adm’r, 295. 

. Sunday, this court will not inquire whether day on which new 

trial was granted was, unless record or bill of exceptions states 

fact directly, or unless point is plainly presented in assignment 

of error. Swindle vs. Poore, 336. 

. Postponement of decision on account of absence of portion of re- 
cord, under act of February 26, 1877. Sawyer, trustee, vs. Che- 
ney, 368. - 

Providential cause arising from sickness of clerk which will ex- 
cuse delay in forwarding papers, noneinthiscase. Mitchell et al. 
vs. Brown et al., 374. 


Recitals in grounds of motion for new trial not certified in bill of 
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exceptions, yet judge’s indorsement of approval in record is 
sufficient verification. Cent. R. 2. & Bk'g Co. vs. Sears, 436. 

Bill of exceptions set forth that it was tendered within thirty days 
from the adjournment of court, and the certificate of the judge, 
dated May 23d, stated that it was signed the day it was received. 
The clerk certified that the court adjourned on April 21st : Held, 
that the recital in the bill of exceptions governed. Aliter, if the 
clerk had certified that it appeared from the record in his office 
that court adjourned, etc. Merritt vs. Gill, 459. 

23. Eplanatory affidavit of juror attached to record, but which was 
not before judge below, not considered. Moncrief vs. State, 470. 

. One of several defendants to bill files plea which is found against 
him; refusal to allow decree entered for amount so found, 
though none of the defendants have answered, is not such final 
judgment as can be excepted to. Welch et al. vs. Durkin, adm’r, 
et al., 490. 

. Judgment rendered reciting that no issuable defense was filed on 
oath, and record, as transmitted, does not contradict recital, re- 
versal not had. That a plea was filed and lost, does not contra- 
dict recital, unless it affirmatively appears that plea was sworn 
to, and contained issuable defense. Jones vs. Vines, 491. 

. Distribution of assets of insolvent by committee of creditors, 
under approval of court ; overruling of demurrer to petition to 
compel committee to allow certain claims, not such judgment as 
can be reviewed before final decree. Jones et al., com., et al. vs. 
Johnson & Smith et al., 519. 

. Trial before judge without intervention of jury, not dispense with 
necessity of making such legal points as are deemed pertinent, 
if reversal is sought. Anderson, ex’r, vs. Usher et al., 567. 

. Injunction denied, execution may proceed as soon as remittitur is 
filed in clerk’s office. Brown vs. Wilson et al., 604. 

. New trial, no motion for, questions of law made on rulings of 
court below only considered. Odom vs. Causey, 607. 

Injunction, evidence presented to chancellor upon hearing of ap- 
plication must be embodied in bill of exceptions. Harp et al., 
vs. Sapp, adm'r, 624. 

. Diligence requires that plaintiff in error should ascertain if case 
has reached term of this court to which it was returnable ; if it 
has not, mandamus should be at once appliedfor. Wade, adm’r, 
for use, vs, Graham, 642. 

32. Bill of exceptions ‘certified and signed, application to establish 
copy should be made to this court and not to court below. did. 


33. Amendment directed striking name of nominal plaintiff and sub- 
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stituting usee, to uphold recovery which is correct in substance. 
MeLewis vs. Furgerson, 644. 


” 


34. ‘‘ Approved” entered on motion for new trial by presiding judge, 
sufficient verification of matters recited in motion. Loudon, (s- 
siynee, et al., vs. Coleman, receiver, et al. , 653. 

35. Approval of brief of evidence dated after hearing of motion, and 
on same day as date of certificate to bill of exceptions, sufficient 
authentication to authorize its being forwarded as portion of 
transcript of record. Ibid. 

36. That judge refused to charge certain principles appears, but unac- 
companied by statement that he was so requested, not assumed, 
over his refusal of new trial, that request was made in proper 
time and manner. did. 

37. Service of bill of exceptions must appear on bill itself. If copy 
bill and certificate of service were evidence, it was too late. 
Arnett vs. Gurley & Russell, 666. 


38. First new trial, this court not over strict in squaring evidence with 
declaration. If evidence seems to envelop sound case, and de- 
claration is amendable to fit it, affirmance will be had. Cent. Geo. 
Bank vs. Cleveland Nat. Bank, 667. 


39. Exceptions pendente lite on part of defendant who was successful, 
not considered, as errors complained of manifestly did not af- 
fect result, id. 

40. Question not made in court below not considered here. Dobbins 
os. Clark & Cole, 709. 

41. Judgment overruling motion for new trial, none being in record, 

affirmance results by operation of law. McLendon, adm’r, etal., va. 

McLendon et al., 781. 


42. Omission not cured by statement in bill of exceptions that such 
judgment was rendered. Jbdid. 

43, Reversal fruitless on account of fatal defect in proceeding, affir- 
mance had though error may have been committed. ve vs, 
Crowder, 799. 

44, Pleadings taken as correctly copied in transcript; different ver- 
sion in bill of exceptions diregarded. Ware vs. City Bank of 
Macon, 840. 

45. Party alleging error must make it appear. Gray et al., adm’rs, vs. 
Willingham, 858. 

46. To bring case within section 1st of act of February 26, 1877, it 
must have been filed in clerk’s office of superior court at least 


ten days before return day to next term of this court. Spencer 
et al. vs. Smith, gov., 878. 


47. Bill of exceptions not filed within fifteen days after date of judge’s 








938 INDEX. 





certificate, writ of error dismissed. Clifton, adm’r, vs. Keaton, 
exr,; Aycock vs, Slappy; Greer vs. Prator, 881. 

48. Statement in bill that demurrer was sustained, qualified by final 
judginent as set forth in record. Hirt vs. Linton, 881. 


PRESCRIPTION. 

1. To connect possession and rights of successive occupants, in com- 
puting statutory term, it must appear that each successor held 
under or from his predecessor. Jenkins vs. Means, adm’r, 55. 

2. Prescription, as foundation of right to uverflow land of stranger, 
depends not upon height of dam, but upon reach and elevation 
of backwater ; not upon what the dam was capable of, but what 
it performed. Hillington et al. vs. Bennett, 286. 

3. Seven years’ possession of innocent purchaser, without notice of 
fraud, gives good prescriptive title against holder of legal title, 
who sues as soon as he discovers the fraud. oss, adm’r, vs. 
Cent. R.R. & Bk’g Co., 299. 


PRESUMPTIONS. See Evidence, 24, 25; Deeds, 16. 


PRINCIPAL AND AGENT. 
1. Dum fervet opus, letters written admissible to bind principal. 
Heard vs. Russell & Potter et al. , 25. 
2. Whether factors had right to sell the cotton on arrival or as sputs, 
turned on the contract and the understanding of the parties. 
T bid. 

. Securities placed to cover margin in the hands of the agents, on 
which they bona fide raised money to reimburse Liverpool pur- 
chasers, constitute fund from which they may reimburse them- 
selves. bid. 

4. Contract made by agent and ratified by principal when reported 

to nim, binding Jbdid.. . 

5. Factors, as general rule, have lien on property of principal in 
their possession; but whether they bave such lien in a particu- 
lar case, or can sell at a particular time, may depend on contract, 
and if there be such contract, it will govern. bid. 

6. Cotton futures, money expended by agent in purchase of, may be 

recovered from principal. id. 

Railroad, for service upon to be effective by reason of service 
upon agent. latter must, at time of service, be its agent. Cherry 
vs. North & South R. R. Co., 446. 

8. Agent of state under receiver who has possession in consequence 

of seizure by governor, is not agent of corporation. bid. 

9. Attorney to collect note, agent to procure, has power to make con- 


we 


~ 
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tract for collection, unless agency is restricted, and restriction 
made known to attorney. Barclay vs. Hopkins, 562. 


10. Contract that agent should manage entire case, which he did, 
finally compromising claim in person, and the attorney paid him 
the money collected, and all this in accordance with instructions 
given when note was delivered to attorney: Held, that payee 
must look to his agent, and not to attorney, for money, and this 
though latter has failed to take up his receipt given to agent in 
name of payee. Ibid. 


PRINCIPAL AND SECURITY. 


1. Holder notified by security to distrain, who promised to do su, 
stating that he would look tothe principal alone, allowing prop- 
erty of latter to be removed, surety discharged. Bullard, Sr., 
at al. os. Ledbetter, 109. 

. Where one defendant to fi. fa., not named as security therein, but 
claiming to be such, seeks to control it against co-defendant, 
who is set forth as a surety, he must proceed under §§2166, 2170 
of Code. Burke ws. Lee, 165. 

. That plaintiff receipted such defendant on fi. fa. for money paid, 
as one of the securities, nut authorize such control of the execu- 
tion. Ibid. 


. Penalty in bond being $80.00, surety not made liable for more 
than that sum, with interest. Westbrook et al., adm’rs, vs. Moore, 
204. 


5. Guardian’s bond, action on; breach alleged failure to aeeount and 
pay over assets which came to hand, ioventory and returns made 
by principal as administrator of ward’s father’s estate, prior to 
appointment as guardian, inadmissible for plaintiff as admis- 
sions. Johnson, Ordinary, vs. McCullough et al., guardians, et al., 
212. 

6. Married woman is disabled from binding separate estate by con- 
tract of suretyship. Saulsbury, Respess & Co. vs. Weaver, 254. 


Levy upon personalty of principal sufficient to satisfy fi fa., and 
property delivered by sheriff to assignee in bankruptcy of for- 
mer, discharges surety; assignee has no authority to take prop- 
erty seized on final process of state court. Fleming, guardian, 
ws. Odum, trustee, 362. 

8 Plea that surety signed note to encourage principal to pay it, and 
that it was well understood by payee that surety was not to be 
liable thereon, no defense. Dendy vs. Gamble & Copeland, 434. 

9. Administrators of principal, and the security, sued, and judgment 

rendered against ‘‘defendants;” before amendment is had making 

judgment against property of intestate, estate becomes insolvent, 

surety is discharged. Collier vs. Leonard, 497. 

59 
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10. Appeal, security on not restrained from collecting condemnation 
money out of principal because his attorneys were negligent, 
though principal was sick at the time. Odell vs, Mundy et al., 641. 


. Tax collector’s bond, surety on had private arrangement whereby 
former was to divide profits with him; another surety wio has 
been compelled to pay off part of default has right of action for 
reimbursement against such co-surety, latter’s share of profits 
being sufficient to indemnify all. McLewis vs. Furgerson, 644. 

. Agent being under bond to account and pay over daily, cannot be 
trusted with more money at surety’s risk after dishonesty is dis- 
covered. Aliter, if circumstances point, not to moral turpitude, 
but to want of diligence. Charlotte, Col. & Aug. R. R. Co. va. 
Gow et al., 685. 

. Deviations from terms of bond, to bring about surety’s discharge, 
must be rightful, not wrongful; to be rightful, they must rest 
either upon some new contract, or upon instructions from the 
obligee. bid. 

. Note with surety given as collateral to other note, and holder re- 
leases indorser on latter without knowledge of surety on former, 
he is discharged. Stallings et al. vs. Bank of Americus, 701. 

. Dismissal of levy on personalty of principal, without consent of 
surety, prima facie discharges latter. Rawson vs. Gregory, 733. 

. Action maintainable against two survivors of three makers of 
joint bond, if other maker died insolvent, though deceased was 
principal and survivors sureties. Hall, Judge, for use, etc., v8. 
Woolley et al., 755. 

. Parol promise of creditor that surety was to remain for few days 
only, relied upon by latter for protection, he is not discharged; 
aliter, if writing did not express true contract through fraud or 
mistake. Mansfieid vs. Barber, 851. 


PROCESS. 


1. Waiver, will it result from appearance, failing to move to dismiss, 
or otherwise to object, and passively suffering final judgment to 
be rendered—quere? Kennedy, adm’r, vs. Redwine, 327. 


2. Sheriff’s return antedates process; return is no evidence and need 
not be traversed. Keitun, adm’r, vs. Moore, 553. 


PROMISSORY NOTES. See Negotiable Instruments, 2, 3, 5, 6. 


RAILROADS. 


1, Conductors and engineers must abide absolutely by schedules fur- 
nished them for running of trains ; where printed rules warn 
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both classes of employees that they will be held responsible for 
the satisfactory running of the schedule, engineer cannot excuse 
himself for departure therefrom by fact that he acted under 
orders of the conductor. Georga R. R. & Bk’g Co. vs, Me- 
Dade, '73. 

. Construction of schedule. did. 

. Under law which inhibits recovery by employee when not free 
from fault himself, verdict is contrary to evidence. Jbid. 

. Extravagant recovery for injury in itself moderate, railroad pro- 
tected from. Goins vs. West. R. R. of Ata., 426. 

- Presumption that employee is without fault, arises only when he 
is disconnected with duties about particular business which re- 
sulted in injury. Cent. R. R. & Bk’g. Co. vs. Sears, 436. 

. When ordinary duties of conductor do not include duty to cou- 
ple and uncouple cars, he is at fault in performing such work 
unless there be a pressing emergency upon him to do that work, 
and court should present this proposition distinctly to jury: 
Ibid. 

. Though he belieyed that such emergency was upon him, yet he 
would be at fault if he acted imprudently. did. 

. Service upon agent to be effective, agent must, at time of service, 
be, in fact, agent of road. Cherry vs. North & South R. R. Co. 
446. 

. Agent of state under receiver who has possession in consequence 
of seizure by governor, is not the agent of the corporation. 
I bid. 


RECOGNIZANCE. See Bail. 


RELIEF ACT OF 1868. See Injunction and Receiver, 13. 


REMOVAL OF CASES. 

1. State court, before surrendering jurisdiction, must have before it 
petition, which, taken in connection with record, sets forth all 
facts necessary to show right of removal on part of petitioner. 
Carswell, ex’r, v8. Schley et al., 17. 

2. Final decision upon sufficiency of petition, subject to review by 
supreme court. Ibid. ; 

3. Citizenship of defendant not indicated with due certainty by 
simply describing him ‘‘of said county,” meaning county in 
which suit is pending. Ibid. 

4. Where all the plaintiffs have citizenship requisite to right of re- 
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moval, any one of them substantially interested can petition 
alone under act of March 3d, 1875. Ibid. 


5. Suit being by husband and wife to recover property which be- 
longed to latter at time of marriage, husband (if marriage was 
prior to 1866) is concerned to enforce marital rights, and is, 
therefore, a substantial party plaintiff. ddd. 

6. Term at which cause could first be tried is the last at which peti- 
tion for removal could be entertained under act of March 3d, 
1875. did. 

7. Act of congress of March 3d, 1875, does not provide for notice of 
application for removal, etc., and none is necessary. Ficklin vs. 
Tarver et al., 263. 


8. Petition must show that opposite party is citizen of state in which 
suit was brought. Harrison vs. Shorter et al., 572. 


9. Claim case, does it come within provisions of act of congress as 
to removal ? Ibid. 


ROADS AND BRIDGES. 


1. Company holding right of way, across which another desired to 
open a road, possesses sufficient interest in the land to entitle it 
to beheard. Summerville Mac., Graded or Flank R’d Co. vs. 
Deutscher Schuetzen Club, 81. 


2. Bridge, building of, let out by contract, and county fails to take 
bond required, it is liable for damages resulting from defective 
construction, even though injury occurred more than seven 
years after completion. Mackey vs. The Ordinaries, etc., 882. 


SABBATH. See Contracts, 14; Practice in Supreme Court, 18. 


SALES. 


1. Defense to action on notes given for fourth interest in gas-works, 
that defendant had been induced to purchase by gross misrepre- 
sentation as to value, inadmissible to prove sayings of plaintiff 
to third persons not communicated to defendant. Smith vs. 
Newton, 113. 


2. Gross earnings of works for two years, commencing nearly three 
years after purchase, irrelevant. did. 

3. That house and lot taken by plaintiff from defendant in part pay- 
ment at $3,500.00, were, in fact, worth $2,000.00, admissible to 
show in rebuttal. did. 


4, Competent to show by city assessor great depreciation since time 
of purchase. did. 


5. Misrepresentation of material fact, made recklessly, without 
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knowledge, and acted on by opposite party, constitutes legal 
fraud. Not avail plaintiff that defendant believed he did not in- 
tend to deceive, if defendant was deceived. Jbdid. 

6. Vendee and vendor agreed, on representation of third party, as to 
quantity of corn in two cribs, to estimate it at that quantity, 
vendor having proposed to measure and the vendee having de- 
clined, and no complaint having been made until the corn was 
all gone, latter bound by estimated quantity. Hasterlin et al. vs. 
Rylander et al., admr’s, 292. 


SCIRE FACIAS. See Bait. 


SERVICE. 

1. Entry of sheriff is conclusive unless traversed according to law, 
within the time, and at term of court which statute prescribes. 
Elder vs. Cozart, 199. 

. Day on which rule nisi to foreclose was served should be counted in 
estimating time. English vs. Ozburive, trustee, 392. 

. Railroad, for service upon to be effective by reason of service 
upon agent, latter must, at time of service, be its agent. Cherry 
vs. North & South R.R. Co., 446. 

. Agent of state under receiver who has possession in consequence 
of seizure by governor, not agent of corporation. Ibid. 

. Traverse alleging return to be false, and that it is presented at 
next term after notice of entry, the plaintiff and sheriff being 
made parties, not dismissed, on motion, as filed too late. Dozier 
os. Lamb et al., 461. 

. Official return, unless traversed in due time and proved false, is 
conclusive. Ibid. 

. Process bears date subsequent to sheriff's return; latter is no evi- 
dence and need not be traversed. Keaton, adm’r, vs. Moore, 553. 

. Entry that ‘‘ I have this day served defendants with a copy of the 
original at their residence,” means that each of defendants has 
been so served. Odom vs. Causey, 607. 

. Notice of execution is not notice of return of service; defendant 
may traverse truth of that return at first term after he ascertains 
it has been made, though he may have known of execution be- 
fore. Ibid. 

. Service of bill of exceptions must appear on bill itself. Arnett vs. 
Gurley & Russell, 666. 

. One partner served and no return as to other, latter may acknowl- 
edge even as late as trial term; judgment rendered at or after 
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second term succeeding will bind third persons. Oatis vs. Brown, 
711. 


SET-OFF. 
1. Usury set off when and how. Archer vs. McCray, adm’r, 546 ; 
Williamson vs. Wooten, 584. 
2. Claim arising ea delicto cannot be set off by drawers against suit 
on draft. Smith, Son & Bro. vs. Printup Bros. & Co., 610. 


SETTLEMENT. See Guardian and Ward, 10, 11. 


SHERIFF. 

1. Deputy, after collection by, part of money loaned by plaintiff’s 
attorney to, sheriff not liable therefor. Odom vs. Gill, 180. 

2. Rule absolute against sheriff for not taking replevy bond in at- 
tachment as required by law, his liability is exclusively to plain- 
tiff in rule; general judgments against defendant, of older date 
than the attachment, do not take precedence. Ford & Booth vs. 
Perkerson, sheriff, et al. 359. 

3. Undivided half sold by sheriff under levy and advertisement of en. 
tire lot, the other half having been claimed on day of sale, coupled 
with refusal to make deed to purchaser (who was plaintiff in the 
ji. fa. under which sale was made), or to receive the money, the 
latter making no objection, renders him liable to rule at instance 
of plaintiffs in older ji. fas. Perkerson, sheriff, vs. Overby et al., 414. 

4. Deputy marshal of U. 8. cannot be sued for neglect of duty; ac- 
tion must be against marshal. yea et al., adm’rs, vs. William- 
son, 432. 

5. Answer to money rule sets up certain amount as expenses incident 
to keeping and selling perishable property, in absence of traverse 
account must be allowed. Wall, trustee, vs. Clark et al., 631. 


SPECIFIC PERFORMANCE. See Equity, 12. 


STATUTE OF LIMITATIONS. See Limitations, Statute of. 


STOCK. 
1. Dividends due on stock, as general rule, follow ownership thereof. 
Cent. R. R. & Bk’g Co. et al. vs. Papot et al., 342. 


TAX. 
1. ‘‘ Professions” in power to lay taxes, includes lawyers unless con- 
trary plainly appears. Lanier vs. Mayor, etc., of Macon, 187. 
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Authority to tax all persons exercising any profession, exercised 
by taxing each member separately. Jbdid. 

Transfer tax fi. fa., before act of August 24, 1872, collector could 
not. State and County, vs. Wingfield, adm’r, 202. 


Judicial interference with collection on account of irregularities 
in return or assessment, there willbe none. Burke et al., vs. Speer, 
tax collector, et al., 353. 

Act of February 16, 1876, requiring person engaged in hiring la- 
borers in this state, etc., to procure license, not unconstitutional. 
Shepperd et al. vs. County Commissioners, ete., 535. 

Surety on tax collector’s bond had arrangement whereby he was 
to divide profits of office; co-surety has right of action against 
him for reimbursement of amount he was compelled to pay on 
default of collector, the first surety’s share being sufficient to 
indemnify all. McLewis vs. Furgerson, 644. 

National bank, business of not taxable by municipal authorities. 
Mayor, ete., of Macon vs. First Nat. Bank, 648. 


8. Judicial interference with collection of taxes by state, can be none. 
Decker et al. vs. MeGowan, collector, 805; Geo. Mu. Loan Ass. et al. 
vs. MeGoran, collector, et al., 811. 
9. Uniform tax upon liquor-dealers as such, is a tax upon occupation, 
and not a tax upon property. bid. 
10. Whether certain individuals are of the class taxed, is question of 
fact for decision of revenue officers, and not for the courts. Jdid. 


11. That city alone is empowered to license its liquor-dealers, not pre- 
vent them from being acted upon by general law of state imposing 
specific tax on theiremployment. Jbid. 


TIME. See Contracts,.12; Service, 2. 
TITLE. See Contracts, 3. 


TROVER. 
1. Alternative verdict elected, charge limiting finding to value of 
property, with interest, error. Twiler vs. Carter, 395. 
. Rule as to damages. Jbid. 
Assignees of bankrupt, trover by, state courts have no jurisdiction 
of. Dodd et al., assignees, vs. Hammock et al., 408. 


TRUSTS. 
1. Evidence that supplies, consideration of debt, were furnished for 
plantation owned by beneficiary in other county, and not em- 
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braced in trust, irrelevant. Johnston, survivor, vs, Redd, trustee, 
621. 

2. Executory trust, property held under not subject to levy and sale 
at law. Ibid. Jennings, trustee, vs. Coleman & Newsom, 718. 

3. Had plaintiff alleged and proved that income was more than suf- 
ficient for beneficiary and family, surplus applied to her separate 
indebtedness, Ibid. 

4. That testator could not create trust for son of full age unless he 
was minor or non compos mentis is res adjudicata in this case. 
Gray vs. Obear, ex’r, 675. 

5. Incapacity to manage ordinary business of ordinary person in af- 
fairs of life will uphold creation of trust. did. 

6. Executory, trust in this case is. Jennings, trustee vs. Coleman & 
Newsom, 718. 

7. Distribution of estate of attorney, claim for money collected by 
him is not entitled to rank as trust debt. Southern S. C L. R. 
Co. vs. Cleghorn, adm’r, 782. 

8. Money borrowed by trustee for individual use, with knowledge of 
lender, and mortgage on estate given, foreclosure enjoined. 
Coleshury et al. vs. Dart et al., 839. 


UNITED STATES COURTS. 

1. Receiver inadvertently appointed by state court, on bill similar to 
one filed in U. &. court, without knowledge of the facts in the fed- 
eral court, this court will not interfere with the revocation of 
such order. May et al. vs. Printup, receiver, 128. 

2. Appeal to supreme court of United States, pending, circuit court 
may pass orders to preserve property in litigation. J did. 

3. Bankruptcy, matters and proceedings in, United States courts 
have exclusive jurisdiction of. Trover by assignees is such a 
proc-eding. Dcdd et al., assignees, vs. Hammock et al., 403. 


USURY. See Jnterest and Usury. 


VENDOR AND PURCHASER. 


1. Notice of prior voluntary conveyance, what is sufficient to bind 
purchaser for value. Phillips, Jr., vs. Adair et al., 370. 


2. Vendor, who was the owner of two adjoining lots, represented 
that there was an alley between them, joint use of which would 
be conveyed with the lot sold, and the vendee paid an increased 
price, vendor will be estopped from denying the truth of such 
representation. Kirkpatrick vs. Brown, 450. 
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3. Prescriptive title should be accepted by vendee who has not stip- 
ulated for paper title only. Cherry, trustee, vs. Davis, 454. 

4, Vendee in possession under parol contract of purchase, tendered 
solvent warranty of title, must elect either to pay purchase 
money or surrender possession. J bid. 

5. That vendee has made valuable improvemente and that there are 
outstanding judgments against former owner which may possi 
bly come against it makes no difference. Ibid. 

6. Homestead sold, bond for title given and notes taken ; equity will 
rescind where vendors are insolvent, upon payment of value of 
rents, etc., by vendee, especially if sale was without approval 
of ordinary. McManus et al. vs, Cook, 485. 

7. Judgment against vendor levied on land held by vendee under 
bond, and latter compelled to buy title of purchaser at sheriff's 
sale to protect possession, the vendor being insolvent, valid de- 
fense of failure of consideration to action on notes. Corbally vs. 
Hughes, 493. 

. Remedy provided in $1970 of Code, not available to person taking 
absolute deed as security, where no bond for reconveyance has 
been given. Griags vs. Strippling, 500. 

9. Debt created by vendee and judgment obtained against him by 
third person, after deed to him, but before decree on bill by ven- 
dor setting aside sale, only equity of which was the vendor’s 
lien, such decree providing also for the satisfaction of the judg- 
ment for purchase money, which was of prior date to that above 
mentioned : Held, that land was subject to judgment of such 
third person. Stevens, e2’r, vs. Sellars, adm’r, 540. 

10. Possession of realty not shown for four years, purchaser not pro- 

tected against judgment because creditor did not levy upon per- 

sonalty of debtor, though notified to do so. Henderson vs, Hill, 


595. 



















x 










VENUE. See Negotiable Instruments, 4. 








VERDICT. 
1. Jury may return separate verdicts where two are tried jointly, 
though more regular to embrace both findings in same verdict. 
Cruce vs State, 83. 
2. Juror not heard to impeach verdict. Moughon vs. State, 308 ; Oatis 
os. Brown, 711. 
3. Jury dispersed by consent, leaving verdict with foreman, not in- 
dispensable that prisoner should be present on return. Smith vs. 
State, 513. 
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WAIVER. See Process, 1. 


WARRANTY. 


1. 


Extent of eviction necessary to be shown to authorize recovery. 
Clements vs. Collins, 124. 


WILLS. 


L 


Ultimate question on the trial of an issue of devisavit vel non is, 
whether instrument is or is not the last will and testament of de- 
ceased. Thompson et al. vs. Davitte et al , ea’rs, 472. 

Prima facie case being made, burden of proving fraud or undue 
influence is upon caveators. did. 

Undue influence or fraud must amount to force or fear—must, in 
effect, make the will the mental offspring of some other person; 
and must be operative on the mind of the testator at the time the 
will is executed. bid. 

Inequality among children in the provisions of the will, may be 
considered in deciding upon the existence of undue influence or 
fraud, as well as upon whether the testator acted under such in- 
fluence or fraud in making the will. Jd¢d. 


What is an unnatural will, because of inequality among members 
of the testator’s family, is a question of fact, not of law. did. 


Though a son of the testator be a principal legatee, whether the 
son ought to produce clear and satisfactory evidence of the bona 
fides of his own conduct, depends upon whether his conduct was 
suspicious. bid. 

When the testator, who could read and write, produced a will 
already signed, declared it to be his will, and requested three 
witnesses to attest it, and they did so, this was an acknowledge- 
ment of the whole instrument, the signature included. did. 

The writing propounded as a will, if testamentary in its character 
and regular on its face, should be submitted to the jury in con- 
nection with the testimony of the subscribing witnesses. b/d. 


There need be no peculiarity in the mark of an attesting witness, 
provided he can swear to it when called to testify. bid. 


The word will being ambiguous, it is not true that a man cannot 
make a will against his will. He may force desire to bend to 
duty in a testamentary act as well as in any other act. did. 


Identity being matter of opinion, a subscribing witness who is 
illiterate may give his opinion that the paper produced is the 
identical will which he attested. did. 

In swearing to his mark, the witness may state his belief, though 
he cannot be positive. did. 
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WITNESS. 
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13. The answer of an attesting witness, that ‘“‘from the best of his 


knowledge and belief, the testator did not make the will freely 
and voluntarily,” was properly excluded. bid. 

Declarations of testator at time of making will creating trust, in- 
admissible to establish son’s unsoundness of mind. Gray os. 
Obear, ex’r, 675. 

That testator, after making will containing specific devise, placed 
legatee in possession, did not dispense with assent of the execu- 
tor. Bothwell vs. Dobbs, 787. 


” 


not to be understood as 


‘‘ False in one thing, false in everything, 
constraining jury to discard all the testimony of a corrupt wit- 
ness, when he is satisfactorily corroborated by circumstances, or 
by other evidence unimpeached. Skipper vs. Siate, 63. 

Ill-will may weaken the evidence of, but does not per se impeach 
a witness. Ibid. 

Impeach his own witness, whilst party generally cannot, he may 
contradict him by proving facts to be otherwise than as witness 
has stated them. bid. 

Administrator defends at instance of heirs who are the real par- 
ties, and who testify as to what transpired between the intestate 
and the plaintiff, latter competent in rebuttal. Parkerson vs. 
Burke, 100. 

Sayings of witness to third person, admissible to impeach, proper 
foundation being first laid. bid. 

Undue influence in procuring deed, question of; susceptibility of 
donor to be influenced ascertained by opinion of witness who 
knew him long and well, and who gives facts and circumstances. 
Howell et al., vs. Howell et al., 145. 

Rule against sheriff for money collected by deputy, and loaned by 
plaintiff's attorney to latter; deputy incompetent after death of 
attorney. Odom vs, Gill, 180. 

Stock transferred to contractors before completion of work, presi- 
dent of railroad company incompetent to prove negotiations and 
agreements concerning stock between himself and a member of 
firm of contractors since deceased. Cent. R. R. & Bk’g Co. vs. 
Papot et al., 342. 

Incompetent to prove by director of railroad company, represen- 
tations made by deceased partner in course of such negotiations, 
although witness stafed that he acted as attorney and not as di- 


rector. Ibid. 
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10. Jury all night considering case, witness not recalled without the 
consent of all parties. King vs. Thompson, 380. 

11. If recalled for any purpose, adverse party should be allowed right 
of cross-examination. Ibid. 

12. Party not bound to offer himself as witness at peril of having every 
thing taken against him which he might, as a witness, contra- 
dict. Thompson et al. vs. Davitte et al., ex’ors, 472. 

3. Mark of ‘attesting witness, need be no peculiarity in, if he can 
sweat to it when called to testify. did. 

. Opinion of subscribing witness that paperis the identical will 
which he attested, admissible. did. 

. Mark, in swearing to witness may state belief, though he cannot 
be positive. Ibid. 

. That ‘“‘from best of knowledge anu belief of witness, testator 
made will freely and voluntarily,” properly excluded. Jdid. 

. Process being dated after sheriff’s return of service, latter is no 
evidence, and defendant is competent to show that he was not 
served even though sheriff be dead. Keaton, adm’r, vs. Moore, 
553. 

. Value of bonds at time they were received from testator, person 
chargeable therewith is competent as to. Gray vs. Obear, ea’r, 
675. 

. Debtor witness for claimant, declarations made at any time pre- 
ceeding trial may be proved by creditor to impeach him, proper 
foundation having been first laid. Oatis vs. Brown, 711. 


. Understanding of witness of certain motions of wounded man 
on the verge of unconsciousness inadmissible, where question 
assumes that something was meant, and where it is sought 
without either calling for his reasons or showing him specially 
qualified to interpret the motions referred to. Griggs vs State, 
738. 


. Expert should give opinion on hypothetical case similar to that 
before jury, and not on actual case. bid. 

. Legatee also claiming under parol gift from testator, incompetent 
to prove such gift, the testator being dead. Bothwell vs. Dobbs, 
787. 








